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Abstract 
Let us start from the point that in modern times the precious Hfe of 
every human being is at risk for various reasons. The development of modern 
society, while providing technological solace and scientific guarantees, also 
poses so many risks to the human life. These risks may occur to one's life, 
their property or even their business ventures. Often these risks affect the 
lives of many in society in such a way that it leaves them vulnerable and 
helpless. The question, therefore, arises as to how to help these unfortunate 
people while recognizing that, we live in a precarious world. Its uncertainties 
seem to confront our personal, fortunes and our progress at nearly every turn 
of the road. Nevertheless, it would have been a much more hazardous world 
if we were not in a position to protect ourselves against its major uncertainties 
by means of insurance. The important part, which this great provider of 
security plays in our lives, can perhaps be brought home to us in some degree 
by briefly contrasting the present with the past. The primary objective of 
insurance is to uphold shared responsibilities among the parties involved, by 
way of mutual co-operation and thereby protecting an individual against 
unexpected risks. To what extent the modern system of insurance within the 
limits of law is capable of providing comfort and safety to us? An answer to 
this question can be formulated only after a rigorous examination of the 
existing systems of insurance and the legal frameworks associated with it. 
Historically speaking, before the institution of insurance was 
organized, human beings were compelled to take tremendous risks inspite of 
anything they could do about it. This was true not only of the venture of some 
men but of the average men as well. Back in those days when a man's 
dwelling was destroyed by fire or tornado, he had to rebuild it with his own 
hands and by means of his own resources or seldom with, assistance of 
voluntary aid from his neighbor. The loss was total, for he could not insure 
his own life or property like his home against fire or tornado when a man's 
possession was stolen from him, his fortunes received a severe set back. 
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The damage could be devastating, for he could not insure his belongingS/ his 
cattle's, his grains, and his money against thieves. When a man dies suddenly, 
his wife and children are compelled to survive by utilizing their ancestral 
property or other properties. Sometimes, they may sell out their land, or start 
cultivation to make a life from of it. However, since the main source of income 
has been stopped and the absence of insurances can lead them to a situation 
where their life will not be financially smooth and prosperous. 
Over the years, things have changed and today the system of insurance 
is one of the foremost enterprises which provide solutions to these types of 
issues. Fire, tornado, burglary and theft of automobiles are the miseries and 
insurances are the remedies, and both are part of our everyday affairs. As a 
result, individuals are no longer compelled to suffer tremendous risks, which 
their ancestors used to face. By means of insurance, they are able to protect 
themselves against almost any misfortune, which might overtake them. 
Contemplating the major hazards of life, it is not difficult to say which one of 
them gives us the greatest concern. It is naturally the risk of loss of human 
life. Concern for life is not merely because of the law of self-preservation but 
also because of our great anxiety to ensure the future welfare and security of 
our dependants. This deep-rooted human concern for dependents, coupled 
with consciousness of the risk of loss of human life, naturally leads us to the 
high appreciation of the utility of life insurance. 
The thing which is certain about the present day life is its uncertainty 
yet the common man goes about his daily chores with the belief that hazards 
happen to others not to him. Even the most safely minded among us are not 
immune from uncertainty but are exposed to hidden and unexpected risks. 
Every meal carries some risk of infection. Every trip to our place of work and 
back exposes our lives and limbs to risks. The work place particularly the 
floor of factory is a veritable mine of risk factors. From accidents due to motor 
vehicle, electric gadgets, fires from gas stoves, roof collapse, burglary, break 
death due to allergy to an injunction, floods and drought to crop conditions, 
to unemployment, the list can never be completed. In this context, insurance 
can be used as a scheme to control the risk effectively. Its primary function is 
to substitute certainty for uncertainty as regards the economic cost of 
disastrous events. 
The institution of insurance is, under common legal system, rendering 
two pronged services to the nation; one is to help the individual in 
catastrophe and the other is helping the State to enable it to do social welfare 
services. 
Under common law, insurance practices have obtained substantial 
recognition that accounts for the rapid development in this area in recent 
years. It can be assumed that such rapid development was produced by the 
speedy growth of the legal system in the areas of trade and commerce. 
Under Islamic law, the idea of insurance (takaful) originated from the 
doctrine of 'al-aqilah' practiced by the ancient Arab tribes before 570 CE. It 
then obtained recognition in Islamic law because of the approval of Holy 
Prophet Mohammed (PBUH) in one of his judgments against a woman from 
the tribe of Huzail. Unfortunately, the development of Islamic Insurance 
practice has been less than satisfactory, and it is unable to keep pace with the 
developments in other aspects of commercial law. The main reason for such 
poor progress in the development of Islamic insurance (in both principle and 
practice) may be due to the conflicting opinions among Muslim scholars as 
regard to the validity of insurance practices. This diversification comes from a 
misconception about insurance, which has haunted the minds of many 
Muslim scholars and general Muslim Ummah. As a result, today we witness 
only a minimal development in the field of Islamic Insurance amidst the 
reluctance of scholars to involve them in comprehensive research in order to 
come up with relevant literature in this field. 
Insurance under Islam has undoubtedly played a great role in 
commercial activities and contributed towards achieving a stable economic 
environment. It may be that conventional insurance involves some elements 
such as riba (usury), compulsory nomination clause, etc., which are contrary 
to the divine sanctions. However since the, primary objective of insurance is 
to create a shared responsibiUty among the parties on the basis of mutual co-
operation in providing protection for a person against unexpected risk so it 
may be justified by Divine sanctions i.e. Quran. The importance of insurance 
in providing economic security to the individual, therefore, cannot be denied 
by looking at only the unlawful elements that exist in conventional practices. 
For the purpose of providing social and economic security for the 
Muslim Ummah, it is necessary to come up with an alternative insurance 
model (a variation of the conventional insurance policy) which must be 
justified by the Quran and the Sunnah. Islamic Insurance (Takaful) is based 
on the concept of social solidarity, cooperation and mutual indemnification of 
losses. Takaful operates on the Islamic principles of taawun (brotherhood or 
mutual assistance) and tabarru' (donation, gift or contribution). In takaful, the 
risk of loss is shared collectively and voluntarily by the participants who 
guarantee each other against defined losses or damages. Each participating 
member contributes resources (premium payments) and personal efforts to 
support the needy participants within the group. Consistent with Islamic 
beliefs, takaful is an example of how the fortunate may assist the unfortunate 
few. The essence of takaful is to maintain equity among the members of a 
group and to assist those in the group who have suffered misfortune. Earning 
a profit is not the sole objective of the takaful operator or participants (who 
share in any surplus takaful fund). The takaful participants are viewed as 
both the insurer and the insured. An Islamic insurance model may thus be 
based on, inter alia, the principles of al-Mudarbah financing and would, 
therefore, be in line with the Islamic principles of inheritance and bequest. 
This kind of insurance is completely in harmony with the teachings of Islam 
as enshrined in the Holy Quran and the Sunnah. 
It is sincerely hoped that all Muslim scholars will avoid their 
differences and reach to common consensus in their views on the issue of the 
validity of insurance just by looking at conventional insurance practices. 
Moreover, they should try to construct a comprehensive alternative model of 
insurance practices, which may be justified by Shariah principles so as to 
ensure that the contemporary MusHm Ummah may be able to benefit from 
and enjoy a better socio-economic security against unexpected risks or 
tragedies. 
1. The Choice of Topic 
There are many loopholes and lacuna in common legal system relating 
to insurance. The system requires much improvement so that the provisions 
of the insurance laws may be applied for the benefit of the insured. Under this 
s}'stem the benefits to the insured are much less as of the insurer (the State), 
on the other hand the Islamic insurance (takaful) which is generally 
prevailing in Muslim countries looks more appreciable because here the 
takaful contract is made basically for the benefit of insured. 
On minute study of two systems one may find a lot of difference not 
only in the concept but in the operational frame work also. As common law 
insurance is based on the principle of indemnity whereas the Islamic 
Insurance is based on mutual co-operation and brotherhood. 
A legally viable and effective mechanism is necessary to resolve 
coiTflicts in International financial system and avoid financial wars. There are 
lot of hue and cry and protests against the practice of Islamic insurance 
(takaful) in developing countries. 
The above facts have prompted me to undertake the study of insurance 
law under common legal system and Islamic legal system. In my thesis, I have 
tried to point out the difference in the application of these two systems and 
endeavor has also been made to justify the life insurance under Islam. 
2. Need for study 
The need for this research work stems its origin from the world wide 
accepted principles of insurance, which basically means sharing the 
responsibility. There is a lot of difference between the principles and practice 
of insurance under both the systems. As both the systems are very good in 
their own spheres but with the present financial crisis in the world arena, 
insurance in Islamic system is more effective in order to deal with the 
contemporary financial crises in the world. Under Islamic system of insurance 
profit and losses are divided among group of people and it is not the 
individual who has to bear all the risk, as risk under this system is to be 
shared between the group of people. So it is a requirement of contemporary 
world. A fully impartial and independent Islamic insurance system is a need 
of an hour under International financial system, hence the need for research in 
this area. 
3. The Objective of the Study 
The present research study tends to achieve the following objectives 
and put forward an agenda for academicians, policymakers, highest 
legislative establishments and corporations involving in insurance business to 
incorporate thereof in their pursuit for providing maximum benefits to the 
participants: 
i) The study is an effort to understand the conceptual framework of 
insurance under both the legal systems. 
ii) A threadbare study has been pursued in discussing the operational 
framework under both the systems. In respect of the models of 
insurance under common legal system, it is quite mature, on the other 
hand, a working model has been proposed by the researcher based on 
the Islamic principles that may suit to the Indian position. 
iii) To find out the feasibility of introducing life insurance in Islamic 
system. 
iv) To propose the legal regulation of Islamic insurance in developing 
countries. 
4. Hypothesis 
The hypothesis and research variable of the present research work 
have been premised on the following formulation: 
i) To find out the faults and lacunas in both the systems. 
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ii) An effort has been made for the comparative study of both the systems 
and to bring out the distinctions between them. 
iii) To prepare a roadmap for the implementation of the practices of 
Islamic insurance (takaful) in India including the feasibility of life 
insurance under Islam. 
iv) To have an alternative system of insurance in India as the insurance 
practices in the country are insurer oriented not insured oriented. 
5. Scope of Study 
The scope is restricted to the following domain: 
(i) The conceptual framework of insurance under common legal system 
and Islamic legal system 
(ii) The rule oriented set up under which both insurance system works. 
(iii) Identifying the differences between two systems. 
(iv) To provide a relatively clear description and understanding of Islamic 
insurance system. 
(v) The manner in which insurance under both the system could be made 
more justiciable and equitable. 
(vi) Emphasis of study on insurance under common legal system has been 
mainly confined to the Indian position. 
6. Impact of Study 
Since the subject matter of the study exhaustively deals with the 
problems, difficulties and solutions, the impact of study would be to add to 
the existing fund of knowledge and to provide the latest update, so as to 
make it useful in the present as well as in the future. 
7. Methodology 
The methodology adopted by the researcher is purely doctrinal and 
analytical in nature. It involved an in depth study of source materials, text 
review, case study and comparative study of both the systems of insurance. 
The research is based on two types of material i.e. primary materials and 
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secondary materials. The Primary materials consists of verses of Holy Quran, 
Hadiths, text of laws, declarations etc. on the issue. Secondary material 
consists of books, articles, encyclopedia, research papers, newspapers and 
magazines. The research also includes study of case laws. Use of internet was 
also made to gather important information relating to the subject of study. 
The entire research is analytical and descriptive in its nature. Through out the 
work uniform mode of citation was followed. Articles from Journals are cited 
as suggested by the respective journals themselves. While citing a textbook 
the author's name is cited first, followed by the name of the book, publisher, 
place of publication, year of publication and page number 
This work should not be considered as exhaustive and conclusive. 
There is a lot of scope for further study on the topic and relating to the other 
matters concerning insurance particularly under Islamic law. 
8. Chapter-wise Introduction 
The brief chapter-wise contents are as under: 
Chapter-I This chapter deals with the history, origin and development 
of insurance under common legal system as well as under Islamic legal 
system. 
Chapter-II This chapter exhaustively deals with the central idea and 
principles of insurance under common legal system as well as under Islamic 
legal system with Sharia'h thoughts. The sources of law affecting insurance 
under common legal system and Islamic legal system are also elaborately 
discussed. Further, this chapter also deals with the comparative consideration 
of essential elements of both the systems. 
Chapter-Ill This chapter exclusively pertains to the origin and 
development of re-insurance under common legal system as well as under 
Islamic legal system. It will also highlight the importance of re-insurance in 
the working of both the system in the contemporary era. 
Chapter-IV This chapter is devoted to the conceptual framework of Ufe 
insurance under common legal system and Islamic legal system. It will also 
deal with the factors affecting the validity of the life insurance under Islamic 
legal system. Suggestions with regard to the applicability of life insurance 
under Islamic legal system are also made. 
Chapter-V This chapter pertains to the regulatory framework of 
insurance under common legal system. It also examines the different models 
of regulation of Islamic Insurance and their effects. 
Chapter-VI This chapter attempts to deal with the differences between 
insurance under common legal system and Islamic legal system. 
Possible Suggestions and Recommendations 
Although both Common law and Islamic law provide adequate 
provisions relating to the operation of insurance, there is room in both legal 
systems for amendment and development, both in principle and practice. The 
researcher has made an attempt to analyse both Common law and Islamic law 
insurance practices. 
This section seeks to provide some possible suggestions and 
recommendations for a further development of insurance laws and practice at 
Common law, and also for a further Islamisation of insurance in both 
principle and practice, so as to suit the contemporary world's economy. 
Recommendations for further development of insurance 
practices under Common Law 
1. It is submitted that a transaction involving the elements of interest may 
be regarded as an unfair and unfriendly dealing from several 
ideological and religious points of view. Therefore, it is suggested that 
the elements of fixed interest in an insurance practice should be 
eliminated. As an alternative, the doctrine of profit and loss sharing 
financing technique should be adopted in which the parties concerned 
may share the risk accordingly, in order to meet the original objective 
of insurance practices in sharing responsibilities against risk. 
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2. The main function of an insurance policy is to provide material 
security against unexpected risks, that everybody in society regardless 
of age, color, sex or position is at risk. The nature of the risk may be 
different depending on the fate of the individual but they are 
nevertheless at risk. Thus, it is wrong to claim that an adult is at risk 
but others such as minors, infants or foetuses in their mother's v^ombs 
are at no risk. These groups of lives too may be at risk, especially to 
their health, care, education, accommodation and food. 
Common law principles provide that the minimum age to buy a policy 
ranges from 10 to 16 and above, while disqualifying the ones who are 
below the age of 10, despite the fact that they may also be at risk. 
It is therefore suggested that the existing principles at Common law 
relating to age should be amended. The amended provision should 
include an infant below the age of 10 and even a foetus in the mother's 
womb should qualify to be insured. The policy may be bought under 
the name of the respective guardian, who may have the role of 
caretaker on the under-age's policy to enable him to be protected 
against unexpected risks. 
3. The agents and the brokers, directly or indirectly, contribute to the 
promotion of the insurance business. The agents and the brokers 
basically do the work of the insurer. Therefore, it is suggested that the 
agents and brokers in an insurance practice, should be treated as part 
and parcel of the insurer's employees, and they should either be paid 
monthly salaries by the insurer or they should be given a right to have 
a share in the profits and other reasonable benefits of the insurance 
company. In this way, the agents and the brokers should not depend 
for their benefits on the percentage of the premiums paid by the 
insured. 
4. From the experience of insurance practices at Common law, it has been 
discovered that a person nominated by the policyholder in a life policy 
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will be the absolute beneficiary after the death of the policyholder. In 
this situation, the nominee will have an absolute material gain over the 
policy without sharing with the other beneficiaries or heirs of the 
policyholder, who are also affected by the death of the policyholder. 
This seems to be unfair to the other legal heirs of the policyholder. 
It is therefore suggested that the policy of the insured should be 
regarded as part and parcel of his own estate. The nominee in the 
policy should be treated not as an absolute beneficiary, but a mere 
executor or trustee who will receive the benefits under the policy and 
distribute them among the rightful beneficiaries of the insured 
according to the principles of inheritance. This enables all the 
beneficiaries of the insured's estate to be fairly treated. 
5. Under Common law insurance practice, it is a general requirement that 
the parties to the insurance policy must make a fair disclosure of the 
material facts or matters which are relevant to the policy. The duty to 
disclose includes both moral and physical hazards of the subject matter 
of the policy and the policy itself. 
It has already been discussed that the past moral hazards of the 
insured especially in a life policy are immaterial to the policy This is 
because the policy is going to be in force in the future, and furthermore 
an insurance policy is a financial transaction, which should not be 
subject to the insured's past moral behaviour. 
Thus, it is suggested that the duty to disclose the material facts or 
matters in a policy should not include the past moral hazards of the 
insured; rather it should be regarded as irrelevant to the enforcement 
of a policy. 
6. In a life policy at Common law the beneficiaries of the insured hold the 
right to make a claim for the exact amount named in the policy, 
regardless of when the insured dies or how much he has paid as 
premium, so long as the death of the insured is confirmed at any time 
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after the commencement of the poHcy and before the pohcy matures. 
Such a practice under Common law may enable the beneficiaries to 
hope for a gain, instead of seeking for a material security against risk. 
The main objective of insurance practices is to uphold mutual co-
operation against unexpected risk, but not to provide one with 
unlimited material gain. 
It is therefore suggested that in a life policy the claim of the 
beneficiaries may include the total amount of paid premiums, share of 
profits over the paid premiums, dividends or bonus and also an 
amount of contribution from the company's fund to be made in favour 
of the beneficiaries, depending on the beneficiaries' financial standing 
and company's policy. Mutual co-operation will then be sustained in a 
true spirit. It is further suggested that the amount of contribution from 
the company's funds may be an additional amount to meet the exact 
amount named in the policy, besides the total amount of paid 
premiums etc. 
7. At Common law insurance, the premiums paid by the insured may be 
forfeited in certain situations upon certain grounds. For example, for a 
breach of utmost good faith, the notion of forfeiture may take place. It 
is suggested that a breach of utmost good faith or the commission of 
other offences may require the insured to be punished but this 
punishment should not extend to the insured forfeiting his legitimate 
paid premiums. 
8. At Common law insurance, the No Claim Benefit (NCB) is recognised 
in a general policy. But despite its recognition, the claimant has no 
right to claim it in cash or by cheque, rather it is treated as a partial 
payment for the premium required for the renewal of the same policy. 
It may be unfair to the claimant not to have the right to claim the No 
Claim Benefit (NCB) in cash or by cheque. It is therefore suggested that 
for a fair dealing between the insurer and the insured, the No Claim 
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benefit (NCB) should be kept optional at the wish of the claimant. If 
therefore, the claimant wants to take it in cash or by cheque or as a 
partial payment for the renewal of the policy, he should be allowed to 
do so as he wishes. 
9. The courts of justice at Common law have used their powers to award 
unlimited damages of millions of dollars in favour of the victim, 
especially in accident cases. The courts should not simply use its power 
to make such an award without considering the fact that an insurance 
policy is a policy of mutual co-operation and not for gain, in which the 
victim or insured may be awarded reasonable damages. This will make 
a reasonable balance between the liable party and the claimant, upon 
the principles of mutual co-operation and shared responsibilities. 
It is suggested that the court's powers to award unlimited damages 
should be curtailed. Furthermore, if the victim or insured expects more 
in damages then they should insure their lives through multiple 
policies. As an alternative, there should be both private and national 
social security funds from which the insured or victim may seek 
necessary additional fund. This may enable them to maintain their 
future without much difficulty, and they will not depend on a single 
insurer, and the court also should not put an unfair burden on the 
insurer by awarding unlimited damages to the insured. 
Recommendations for further development of Takaful practices 
in the contemporary economic reality 
1. Although Divine sanctions provide necessary guidance on insurance 
practices as justified by the Sharia'h principles, Islamic scholars and 
many Muslims are divided in their views. Some of them oppose the 
idea of insurance entirely, while some oppose it partially. Those who 
oppose the idea of insurance and keep on doing it have not tried to 
come up with an alternative model justified by the Sharia'h principles. 
As insurance plays a great role in providing necessary benefits for the 
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Muslim Ummah, especially economic security against unpredicted 
risk, the opponents may oppose the idea of insurance practiced under 
the conventional system. But they should also seriously think of an 
alternative solution for the contemporary Muslim Ummah, especially 
for their economic security against risk. 
It is therefore suggested that those Islamic scholars and Muslims who 
oppose the idea of insurance entirely without coming up with possible 
solutions, may kindly offer their noble skills or knowledge in coming 
up with an insurance model which is justified by Sharia'h principles, if 
they are unable to do this, they should at least contribute or give their 
fullest support to those who are struggling to come up with a 
comprehensive model of Islamic insurance which suits the 
contemporary Muslim Ummah. 
2. Although insurance plays a vital role especially in everyday 
commercial life, there is very little literature or research from the 
Islamic perspective which may benefit the Ummah. It is, therefore 
suggested that the Islamic scholars should prepare a constructive 
schedule or plan to spend a portion of their valuable time to come up 
with an alternative model from the Sharia'h point of view. Meanwhile, 
both academic and financial institutions which offer and operate 
Islamic economic systems, may establish research units specifically for 
the development of insurance practices. The activities in such research 
units may include relevant course work, seminars, symposiums, 
conferences and also sponsoring research projects in the various 
aspects of insurance practices from the Sharia'h perspective. 
3. It is admitted that the insurance practices may provide the Ummah 
with greater benefits, especially in providing economic security against 
unpredicted risk. It is the fundamental obligation of every government 
to provide security for its citizens. No government could deny the fact 
that insurance practices could play a greater role in the economic 
security of its citizens. 
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It is therefore suggested that the MusHm governments should take 
insurance practices as one of the fundamental aspects of the respective 
nations. The respective government should make the insurance 
practices compulsory for every citizen. Dr Mohd Daud Bakar has 
already made a constructive suggestion for the Islamic insurance 
practices (Takaful), which could possibly be made as a mandatory 
financing scheme for the purpose of safeguarding the essential needs of 
the Ummah in the absence of the practices of al- 'aqilah. This may not 
only provide individual material security against risk, but 
simultaneously may ensure economic prosperity for the Ummah. 
4. Quite a number of Islamic insurance companies have been established 
in several countries, especially in the late 20th Century. Despite such a 
development in Islamic insurance practices, there are so far no 
exclusive written statutes behind these insurance companies passed by 
the Parliaments of respective countries, save Malaysia, which has its 
own written statute, passed by its Parliament in 1984 to govern Islamic 
insurance practices in Malaysia. Even though the Islamic insurance 
companies of the world (except Malaysia) are being governed by some 
rules, decrees, or juristic opinions (fatwa), these do not provide the 
same weight as the statutes passed by Parliament. 
It is therefore suggested that each insurance company should be 
established under the banner of Sharia'h teachings, and should have 
exclusive statutes passed by the legislative bodies of the respective 
countries, which may provide reliable protection to these companies. 
This will also afford stability to the operations of these companies. 
5. It may not be unusual, despite insurance practice being based on 
mutual co-operation, solidarity and brotherhood or shared 
responsibilities against risk, that the parties to an insurance practice 
may, in certain situations, have disputes among themselves especially 
when questions of claims or settlements arise. Such disputes may need 
to be referred to a court of justice for fair judgment between the parties. 
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It may not be justified to bring a dispute arising from a Shari 'ah based 
transaction to be settled before a court which is not governed by the 
Sharia'h principles. In other words, a secular court should not try a 
case arising from a Sharia'h based transaction. This is because when 
there is any dispute among Muslims, they must take the directives 
from Allah and His Messenger for a just settlement. But, how could a 
secular court judge would base its judgement on provisions laid down 
by Allah and Sunnah. This argument is therefore justified by the 
following Divine sanction, Almighty Allah commanded: 
If you differ in anything among yourselves, refer it to Allah and His 
Messenger, if you do believe in Allah and the last day, that is best and most 
suitable for final determination. 
Furthermore, Allah also commanded that if you judge mankind, you 
must judge with adl (justice). Can we expect a secular court to maintain 
al-'adl (justice) in its judgment in the spirit of Sharia'h sanctions? The 
answer is definitely no. Allah says to the effect: 
And when you judge betiveen man and man that you judge with justice. 
It is therefore, suggested that countries which have Islamic insurance 
companies should have an independent Sharia'h court, so that the 
cases or disputes arising from the Islamic insurance companies may be 
tried by the respective Shari 'ah courts, with the spirit of 'adl (justice) as 
expected by the Divine sanctions. It is hoped that the disputes arising 
from a Sharia'h based institution will be settled by the Sharia'h courts 
themselves, without having to go before secular courts of justice. In this 
way, the real spirit of Islam may be sustained in dispute settlements, 
arising from insurance practices under the Sharia'h discipline. 
Since there are dual systems of insurance practices existing in many 
Muslim countries of the world, there is a higher possibility that some of 
the elements from the conventional insurance practices may be 
involved in the practices of Islamic insurance, due to the rapid 
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development of insurance under the conventional system as compared 
to the development under Islamic law. To protect the Islamic insurance 
companies from being involved in their practices with some elements 
from the conventional system, it is necessary to have Sharia'h experts 
as in-house advisers behind each Islamic insurance company besides 
establishing the required Sharia'h board, whose role should be to make 
sure that all aspects of the operation of the company should not 
involve any element which is contrary to the teachings of Islam. 
It is suggested that every Islamic insurance company, before it is 
established, must have a general provision in the relevant statutes to 
have a supervisory council, comprising only Sharia'h experts. Those 
Sharia'h experts may play an important role in making sure that the 
company operates absolutely on the basis of Sharia'h principles. This 
council may also from time to time, provide necessary consultation to 
the company for further development of insurance laws and practices 
justified by the Shari 'ah sanctions. 
There are many Muslims both literate and illiterate, who are still not 
familiar with the idea and significance of insurance practices. Wider 
publicity may provide constructive ideas about the significance of 
insurance practices for those people. It is therefore, suggested that the 
Muslim governments, the Islamic insurance companies and other 
relevant authorities should take the initiative to have a publicity 
campaign through any form of mass media, leaflets, speeches and 
personal interactions to educate the Muslim population. This may 
provide those illiterate and ignorant people with the necessary 
understanding about Islamic insurance practices. 
Holding of seminars, symposiums, conferences, summits and 
workshops on specific fields, may contribute to producing different 
categories of literature and also ideas for a particular issue. It is 
believed that should there be constant seminars, symposiums etc. on 
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the issue of insurance practices from the Sharia'h point of view, they 
may contribute to a further Islamisation of insurance practices. 
It is therefore suggested tliat the relevant institutions and Islamic 
insurance companies of today may take the initiative to regularly 
organize relevant seminars symposiums, workshops, summits and 
conferences for the further development of dynamics of Islamic 
insurance. This will also provide the contemporary Ummah with better 
knowledge and substantive relevant literature for further research and 
development. 
9. As already been submitted that the insurer in an insurance practice 
should play a role in undertaking the responsibility to provide 
reasonable material security against risk to the subject matter of the 
policy. It is, quite impossible for the insurer alone to provide adequate 
material securities against the risk. To lighten the absolute burden on 
the insurer, the idea of the establishment of re-insurance companies 
occurs. However, despite the existence of numerous re-insurance 
companies under the banner of conventional systems, the Islamic 
insurance companies are not allowed to seek coverage from the 
conventional re-insurer, for the simple reason that the operations of 
conventional re-insurers involve some elements contrary to the 
Sharia'h spirit. In contrast, the operation of insurance under the banner 
of Islamic law is subject to Divine sanctions. 
It is therefore recommended that the respective authorities of Islamic 
insurance companies of the contemporary world, should take an 
effective initiative to establish additional necessary re-insurance 
companies under the banner of Sharia'h principles besides the existing 
five (ATG, ARIL, IIRCO, Best Re and ITRCO). Such an initiative may 
possibly be taken with the co-operation of the Muslim rulers of the, 
countries of the world, and also the OIC (Organization of Islamic 
Conference) to establish them both, at the local and international levels. 
This may enable the Islamic insurance companies to seek reinsurance 
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coverage through both, facultative and treaty systems from the Islamic 
re-insurers, without involving the re-insurers under the conventional 
principles. 
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'Ahd 
'Amal 
'Amm 
'Aqd 
'Aqilah 
'llm 
Iwad 
'Ulama 
'Umr 
'Urf 
Ahkam 
Amanah 
Ansar 
Forgiveness. 
Covenant. 
Work, Service. 
General. 
Contract, 
The paternal relatives who pay the blood money 
The doctrine of al'Aqilah had been practised 
among the ancient Arab tribes, where it was an 
implied mutual agreement among the tribes that, if 
anyone is killed unintentionally by a person of a 
different tribe, the killer's paternal relative used to 
take the responsibility to make a mutual 
contribution for the purpose of paying the blood 
money on behalf of the killer, to the victims' 
relatives. This doctrine later got recognition by the 
Holy Prophet (saw) in one of his judgments 
against a woman from the tribe of Huzail. This is a 
foundation doctrine based on which today's 
Islamic insurance practices have been developed. 
Knowledge. 
Consideration, 
Scholars, jurists, academicians (Islamic). 
Age. 
Custom, usage, common practice. 
The plural of hukum, which means rules, 
provisions and laws. 
Trust. 
The helpers, the people of Madinah who 
welcomed the Holy Prophet (saw) and his 
companions who migrated from Makkah and 
other places to the city of Madinah. 
Asl Origin. 
Vll 
Ayat 
Badr 
A verse of the Holy Qur'an. 
Daun 
Daiva' 
Dayn 
Dharurah 
Dhaivu al-Arham 
Dhawu al-Faraid 
A place near to the coast about 95 miles to the 
south of Madinah, where in the second year of 
Hijrah calendar, the first battle took place between 
the Muslims and the non-believers. 
Baitul tnal 
Baligh 
Bani 
Batil 
Bay 
Bayyinah 
Da'wah 
Dalalah 
Dalil 
Daman 
Treasury. 
Person who has attained the age of puberty 
The tribe or clan. 
Void, falsehood, nullity. 
Sale. 
Evidence, proof. 
Claim, 
Astray. 
Authority. 
Liability for making up any loss, respot 
guarantee, warranty, surety. 
Disease. 
Medicine. 
Debt, liability. 
Necessity 
Relation connected through female, a term used in 
law of inheritance for a specific group or person 
for the right in inherited property. 
Referring to a specific person whose shares in 
inheritance have been determined in the Holy 
Qur'an. 
Dhimmah 
Dhimmi 
Din 
Dinar 
Responsibility. 
A non-Muslim li 
Muslim ruler. 
Religion. 
Islamic currency. 
Dirhani 
Diwan 
Diyat 
Fadl 
Faidah 
Fallah 
Fals 
Faqih 
Faqir 
FacjY 
Fara 
Faraid 
Fardu 
Fasid 
Fatwa 
Fidyah 
Fiqh 
Fuqaha 
GairMamluk 
Gani 
Ganimah 
Garam 
Garim 
Gharar 
Vlll 
Islamic currency. 
The finance department of early Muslim society. 
Blood money, a monetary compensation against 
unjustified manslaughter. 
Excess, additional, surplus. 
Additional. 
Success, victory, achievement. 
Currency 
Jurist. 
Poor, destitute, needy 
Poverty. 
The individual case of the law as distinguished 
from the original sources. 
Inheritance 
Obligatory 
Invalid. 
Juristic opinion, juridical decision. 
Compensation. 
A knowledge of Shari'ah that is Islamic law. 
Jurists. 
Unowned thing in which no ownership title is 
claimed, a thing which belongs to none. 
Wealthy. 
Things appropriated without difficulty. 
Damage, loss. 
Insolvent, principal debtor, bankrupt. 
Uncertainty. A transaction under Islamic law 
should be held invalid, if it involves the element of 
Gharar. 
IX 
Hablul habl 
Hadith 
Hajj 
Halal 
Haq 
Haram 
Hawalah 
Hibah 
Hijrah 
Hisbah 
Hudud 
A kind of uncertain sale practiced di 
pre-Islamic era of ignorance. 
The tradition of the Holy Prophet (saw) 
Obligatory pilgrimage. 
Lawful, valid 
Right. 
Unlawful. 
Transference, assignment. 
Gift. 
Migration. 
The institution of ombudsman. 
Plural of had, which means fixed i 
Hujjah 
Hukum 
Huzail 
Jaez 
Jahannam 
Janin 
Jihad 
Jizyah 
Jumhur 
Junun 
Kaffarah 
Kafir 
Katib 
Khairat 
contained in the Divine sanction for some specific 
offences. 
Proof, evidence. 
Rule, injunction, sanction, order, decree. 
Name of a tribe in the ancient Arab era. 
Lawful. 
Hell. 
Foetus. 
Fighting in the cause of Allah (swt). 
A kind of tax imposed on non-Muslim living in an 
Islamic state. 
Majority of the Islamic jurist. 
Insanity. 
Compensation, explanation. 
Unbeliever 
Clerk. 
Donation. 
Khamr 
Kharaj 
Khiyar 
Khulafa ar -Rashedun 
Liquor. 
Land tax. 
Option 
The righ 
Khutbah 
Kifalah 
Lajnah 
Lazim 
Li'an 
Maaqil 
 i tly guided four companions namely 
Sayyidina Abu Bakar (ra), Umar (ra), Uthman (ra) 
and Ali (ra). 
Religious speech specially before the Jumaah 
prayer and the prayer of two Eid festivals. 
Surety ship, bail, guarantee. 
Committee, Council, 
Obligation, necessary, fully binding. 
Oath which is taken by both the wife and the 
husband when the latter accuses his wife of 
committing unlawful sexual activity and she 
denies it. 
Mutual insurance societies of pre-Islamic Arabia 
constituted to collect a common mutual fund 
known as al-Kanz to insure against loss or 
damage. 
Madhab 
Mahrum 
Maisir 
Majnun 
Makhluq 
Makruh 
Mai 
Mandub 
Maqasid 
Mard al-Maut 
Mard 
Marid 
School of jurisprudence. 
Deprived. 
Gambling. 
Insane, unsound mind. 
Creature. 
Reprehensible, abominable, disapproved 
Wealth, property, thing. 
Recommended. 
Purpose. 
Death sickness; bed ridden. 
Illness. 
Ill 
XI 
Masadir 
Masalih al-Mursalah 
Maslahah 
Maut 
Miaath 
Milk 
Miskin 
Mithl 
Mu'amalah 
Mubaah 
Mudarah 
Mudharahah 
Sources. 
The doctrine of public interest. 
Utility or benefit, which necessitates protection of 
faith, life, progeny, property arid nationality. 
Death, demise. 
hiheritance. 
Ownership. 
Destitute, needy. 
Similar; substitute; fungible. 
Commercial transaction. 
Permissible, 
Harm, injury. 
Co-partnership where at least two parties are 
involved in a commercial transaction, in which one 
party provides capital, while the other offers skill 
in carrying out the business successfully in view of 
sharing the subsequent profits or loss accordingly. 
This is a financing technique adopted by all the 
Islamic financial institutions and in commercial 
activities in the contemporary world as opposed to 
the Riba (interest) based financing technique. 
Munfa'ah 
Musarakah 
Mushaqqah 
Mushrik 
Nafkah 
Nafs 
Najsh 
Advantage, yield. 
Partnership. 
Hardship. 
Polytheist 
Maintenance. 
Self, life. 
Offering a high 
having the intention to buy it, but just to cheat 
somebody else who really wants to buy it. Such a 
person may agree with the seller to offer a higher 
price before the buyer to cheat them, in which case 
both this man and the seller are sinful. The seller 
Naqd 
Nas 
Nasab 
Nasib 
Xll 
may falsely tell the buyer that he (i.e. the seller) 
has previously bought the goods at a certain price, 
which is in reality higher than actual price. (Sahih 
al-Bukhari (trans Eng) by Dr Muhammad Muhsin 
Khan, Vol III at p x.) 
Money, coin 
Text, definitive implication of the text. 
Relative, descendant. 
Luck. 
Nasi 
Nikah 
Niyat 
Nizam 
Qabul 
Qada' 
Qadr 
Qanun 
Qard al-Hasanah 
Qard 
Qarib 
Qam 
Qat'i 
Qatl 
Qaul 
Qawaid ul-Fiqhyyah 
Qazf 
Qiblah 
Lineage, progeny. 
Marriage. 
Intention, 
Discipline. 
Acceptance. 
Judgment(s), judiciary(s). 
Fate; predestination. 
Lav ,^ regulation, principles, rule. 
A gracious loan. 
Loan. 
Recent. 
Century. 
Definite, free of speculative content. 
Homicide. 
Expression, opinion, view, speech. 
Juristic rule 
False accusation of unlawful sexual 
The direction, in which Muslim tur 
Qirad 
prayer. 
Commenda agreement. 
Qisas 
Qiyas 
Qur'an 
Quraish 
Rabhul Mai 
Raka'ah 
Rasul 
Riba 
Xl l l 
Retaliation. 
Analogy; legal reasoning. 
The Holy Book revealed by Allah (swt) through 
the Angel Gibrael (as) to the last Prophet 
Muhammad (saw) as a complete system for 
mankind. 
Most respectable tribe among the ancient Arab 
tribes, in which the Holy Prophet Muhammad 
(saw) was born. 
The capital provider in a profit and loss sharing 
financing technique (al-Mudharabah). 
A unit of prayer. 
Messenger. 
Usury, interest which is unlawful in the 
Islamic Shari'ah. It is therefore, unjustified or 
uncompensated excess in the exchange of counter 
values in the transaction of exchange with the 
excess revealed either through weight or measure 
or through benefit arising from delayed dehvery. 
Today, most of the commercial transactions under 
conventional economy revolve around the 
elements of Riba. 
Rizq 
Rushd 
Sabab 
Sabi 
Sabr 
Sadaqah 
Sadacjatul Jariah 
Safih 
Saghir 
Sahih 
Sajadah 
Livelihood; subsistence. 
Age of discretion, maturity, puberty, majority 
Cause, 
Infant. 
Patience. 
Charity. 
A form of charity. 
Prodigal. 
Minor. 
Valid, sound, authenticity. 
The position of prostration in the prayer. 
XIV 
Salam 
Sanat 
Sarf 
Sayyid 
Shahadah 
Shahr 
Sharat 
Sharb 
Shari'ah 
Sharikah 
Shifa' 
Sidduzzara 
Siyasah al-Shari'ah 
Sultan 
The finishing action of prayer 
Year. 
Monetary. 
Master, leader. 
Witnessing. 
Month. 
Condition, term, warranty 
Drinking. 
Islamic Law, 
Partnership. 
Cure. 
The plugging of lawful meanj 
Administration of justice. 
Governor, head of the state, n 
Sunnah 
Surah 
Ta'am 
Ta'min 
Taharru' 
Tabqah 
Tafsir 
Tahqiq al-Manat 
Tahrim 
Takaful 
The saying, the action, and the approval of the 
Holy Prophet (saw). 
A large unit of the Holy Qur'an. There are 114 
Surah contained in the Holy Qur'an. 
Food, 
Insurance. 
Donation, charity. 
Stage. 
Interpretation, commentary. 
The verification of the attributes of an established 
case in a new case re-offered for examination. 
Prohibition. 
Mutual responsibility, an alternative term to 
Islamic insurance. 
Talaq Divorce. 
XV 
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Introduction 
Let us start from the point that in modern times the precious Hfe of 
every liuman being is at risk for various reasons. The development of modern 
society, while providing technological solace and scientific guarantees, also 
poses so many risks to the human life. These risks may occur to one's life, 
their property or even their business ventures. Often these risks affect the 
lives of many in society in such a v a^y that it leaves them vulnerable and 
helpless. The question, therefore, arises as to how to help these unfortunate 
people while recognizing that we live in a precarious world. Its uncertainties 
seem to confront our personal fortunes and our progress at nearly every turn 
of the road. Nevertheless, it would have been a much more hazardous world 
if we were not in a position to protect ourselves against its major uncertainties 
by means of insurance. The important part, which this great provider of 
security plays in our lives, can perhaps be brought home to us in some degree 
by briefly contrasting the present with the past. The primary objective of 
insurance is to uphold shared responsibilities among the parties involved, by 
way of mutual co-operation and thereby protecting an individual against 
unexpected risks. To what extent the modern system of insurance within the 
limits of law is capable of providing comfort and safety to us? An answer to 
this question can be formulated orUy after a rigorous examination of the 
existing systems of insurance and the legal frameworks associated with it. 
Historically speaking, before the institution of insurance was 
organized, human beings were compelled to take tremendous risks inspite of 
anything they could do about it. This was true not only of the venture of some 
men but of the average men as well.^  Back in those days when a man's 
dwelling was destroyed by fire or tornado, he had to rebuild it with his own 
hands and by means of his own resources or seldom with, assistance of 
voluntary aid from his neighbor. The loss was total, for he could not insure 
1. See Wheeler, J. Water & Todd Lea Whomas, Safeguarding life insuraiice proceeds, 
1*^' edition Macmillan Publishers, New York, 1940, p. 1. 
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his own life or property like his home against fire or tornado when a man's 
possession was stolen from him, his fortunes received a severe set back. 
The damage could be devastating, for he could not insure his belongings, his 
cattle's, his grains, and his money against thieves. When a man dies suddenly, 
his wife and children are compelled to survive by utilizing their ancestral 
property or other properties. Sometimes, they may sell out their land, or start 
cultivation to make a life from of it. However, since the main source of income 
has been stopped and the absence of insurances can lead them to a situation 
where their life will not be financially smooth and prosperous. 
Over the years, things have changed and today the system of insurance 
is one of the foremost enterprises which provide solutions to these types of 
issues. Fire, tornado, burglary and theft of automobiles are the miseries and 
insurances are the remedies, and both are part of our everyday affairs. As a 
result, individuals are no longer compelled to suffer tremendous risks, which 
their ancestors used to face. By means of insurance, they are able to protect 
themselves against almost any misfortune, which might overtake them. 
Contemplating the major hazards of life, it is not difficult to say which one of 
them gives us the greatest concern. It is naturally the risk of loss of human 
life. Concern for life is not merely because of the law of self-preservation but 
also because of our great anxiety to ensure the future welfare and security of 
our dependants. This deep-rooted human concern for dependents, coupled 
with consciousness of the risk of loss of human life, naturally leads us to the 
high appreciation of the utility of life insurance. 
The thing which is certain about the present day life is its uncertainty 
yet the common man goes about his daily chores with the belief that hazards 
happen to others not to him. Even the most safely minded among us are not 
immune from uncertainty but are exposed to hidden and unexpected risks. 
Every meal carries some risk of infection. Every trip to our place of work and 
back exposes our lives and limbs to risks. The work place particularly the 
floor of factory is a veritable mine of risk factors. From accidents due to motor 
vehicle, electric gadgets, fires from gas stoves, roof collapse, burglary, break 
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death due to allergy to an injunction, floods and drought to crop conditions, 
to unemployment, the list can never be completed. In this context, insurance 
can be used as a scheme to control the risk effectively. Its primary function is 
to substitute certainty for uncertainty as regards the economic cost of 
disastrous events.^ 
The institution of insurance is, under common legal system, rendering 
two pronged services to the nation; one is to help the individual in 
catastrophe and the other is helping the State to enable it to do social welfare 
services. 
Under common law, insurance practices have obtained substantial 
recognition that accounts for the rapid development in this area in recent 
years. It can be assumed that such rapid development was produced by the 
speedy growth of the legal system in the areas of trade and commerce. 
Under Islamic law, the idea of insurance (takaful) originated from the 
doctrine of 'al-aqilah' practiced by the ancient Arab tribes before 570 CE. It 
then obtained recognition in Islamic law because of the approval of Holy 
Prophet Mohammed (PBUH) in one of his judgments against a woman from 
the tribe of Huzail.^ Unfortunately, the development of Islamic Insurance 
practice has been less than satisfactory, and it is unable to keep pace with the 
developments in other aspects of commercial law. The main reason for such 
poor progress in the development of Islamic insurance (in both principle and 
practice) may be due to the conflicting opinions among Muslim scholars as 
regard to the validity of insurance practices. This diversification comes from a 
misconception about insurance, which has haunted the minds of many 
Muslim scholars and general Muslim Ummah. As a result, today we witness 
only a minimal development in the field of Islamic Insurance amidst the 
2. Ayyar. v. Sesha, "Risk Exposure in our daily lives", Insurance Institute of India, Pune, 
Vol. XV, 1990, p. 28. 
3 See Sahih al-Bukhari, Kitab al-Diyat (Translated in English) by Dr. Khan in Muhsm, The 
hanslation of the Hearing of Sahih al-Bukhari (Lahore, Pakistan; Kazi PubUcations, 
1979), Vol. 9, No. 45, p. 34. 
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reluctance of scholars to involve them in comprehensive research in order to 
come up with relevant literature in this field. 
Insurance under Islam has undoubtedly played a great role in 
commercial activities and contributed tow^ards achieving a stable economic 
environment. It may be that conventional insurance involves some elements 
such as riba (usury), compulsory nomination clause, etc., which are contrary 
to the divine sanctions. However since the, primary objective of insurance is 
to create a shared responsibility among the parties on the basis of mutual co-
operation in providing protection for a person against unexpected risk so it 
may be justified by Divine sanctions i.e. Quran.^ The importance of insurance 
in providing economic security to the individual, therefore, cannot be denied 
by looking at only the unlawful elements that exist in conventional practices. 
For the purpose of providing social and economic security for the 
Muslim Ummah, it is necessary to come up with an alternative insurance 
model (a variation of the conventional insurance policy) which must be 
justified by the Quran and the Sunnah. Islamic Insurance (Takaful) is based 
on the concept of social solidarity, cooperation and mutual indemnification of 
losses. Takaful operates on the Islamic principles of taaivun (brotherhood or 
mutual assistance) and tabarru' (donation, gift or contribution). In takaful, the 
risk of loss is shared collectively and voluntarily by the participants who 
guarantee each other against defined losses or damages. Each participating 
member contributes resources (premium payments) and personal efforts to 
support the needy participants within the group. Consistent with Islamic 
beliefs, takaful is an example of how the fortunate may assist the unfortunate 
few. The essence of takaful is to maintain equity among the members of a 
group and to assist those in the group who have suffered misfortune. Earning 
a profit is not the sole objective of the takaful operator or participants (who 
share in any surplus takaful fund). The takaful participants are viewed as 
both the insurer and the insured. An Islamic insurance model may thus be 
based on, inter alia, the principles of al-Mudarbah financing and would, 
4. V:2 
therefore, be in line with the Islamic principles of inheritance and bequest. 
This kind of insurance is completely in harmony with the teachings of Islam 
as enshrined in the Holy Quran and the Sunnah. 
It is sincerely hoped that all Muslim scholars will avoid their 
differences and reach to common consensus in their views on the issue of the 
validity of insurance just by looking at conventional insurance practices. 
Moreover, they should try to construct a comprehensive alternative model of 
insurance practices, which may be justified by Shariah principles so as to 
ensure that the contemporary Muslim Ummah may be able to benefit from 
and enjoy a better socio-economic security against unexpected risks or 
tragedies.5 
1. The Choice of Topic 
There are many loopholes and lacuna in common legal system relating 
to insurance. The system requires much improvement so that the provisions 
of the insurance laws may be applied for the benefit of the insured. Under this 
system the benefits to the insured are much less as of the insurer (the State), 
on the other hand the Islamic insurance (takaful) which is generally 
prevailing in Muslim countries looks more appreciable because here the 
takaful contract is made basically for the benefit of insured. 
On minute study of two systems one may find a lot of difference not 
only in the concept but in the operational frame work also. As common law 
insurance is based on the principle of indemnity whereas the Islamic 
Insurance is based on mutual co-operation and brotherhood. 
A legally viable and effective mechanism is necessary to resolve 
conflicts in International financial system and avoid financial wars. There are 
lot of hue and cry and protests against the practice of Islamic insurance 
(takaful) in developing countries. 
5. See Billah, Mohd. Ma'sum, Applied Takaful and Modem Insurance, Law and Practice, 
is' edition, Sweet and Maxwell Asia, Malaysia, 2007, pp. 1-2. 
The above facts have prompted me to undertake the study of insurance 
law under common legal system and Islamic legal system. In my thesis, I have 
tried to point out the difference in the application of these two systems and 
endeavor has also been made to justify the life insurance under Islam. 
2. Need for study 
The need for this research work stems its origin from the world wide 
accepted principles of insurance, which basically means sharing the 
responsibility. There is a lot of difference between the principles and practice 
of insurance under both the systems. As both the systems are very good in 
their own spheres but with the present financial crisis in the world arena, 
insurance in Islamic system is more effective in order to deal with the 
contemporary financial crises in the world. Under Islamic system of insurance 
profit and losses are divided among group of people and it is not the 
individual who has to bear all the risk, as risk under this system is to be 
shared between the group of people. So it is a requirement of contemporary 
world. A fully impartial and independent Islamic insurance system is a need 
of an hour under International financial system, hence the need for research in 
this area. 
3. The Objective of the Study 
The present research study tends to achieve the following objectives 
and put forward an agenda for academicians, policymakers, highest 
legislative establishments and corporations involving in insurance business to 
incorporate thereof in their pursuit for providing maximum benefits to the 
participants: 
i) The study is an effort to understand the conceptual framework of 
insurance under both the legal systems. 
ii) A threadbare study has been pursued in discussing the operational 
framework under both the systems. In respect of the models of 
insurance under common legal system, it is quite mature, on the other 
hand, a working model has been proposed by the researcher based on 
the Islamic principles that may suit to the Indian position. 
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iii) To find out the feasibility of introducing life insurance in Islamic 
system. 
iv) To propose the legal regulation of Islamic insurance in developing 
countries. 
4. Hypothesis 
The hypothesis and research variable of the present research work 
have been premised on the following formulation: 
i) To find out the faults and lacunas in both the systems. 
ii) An effort has been made for the comparative study of both the systems 
and to bring out the distinctions betv\^ een them. 
iii) To prepare a roadmap for the implementation of the practices of 
Islamic insurance (takaful) in India including the feasibility of life 
insurance under Islam. 
iv) To have an alternative system of insurance in India as the insurance 
practices in the country are insurer oriented not insured oriented. 
5. Scope of Study 
The scope is restricted to the following domain: 
(i) The conceptual framework of insurance under common legal system 
and Islamic legal system 
(ii) The rule oriented set up under which both insurance system works. 
(iii) Identifying the differences between two systems. 
(iv) To provide a relatively clear description and understanding of Islamic 
insurance system. 
(v) The manner in which insurance under both the system could be made 
more justiciable and equitable. 
(vi) Emphasis of study on insurance under common legal system has been 
mainly confined to the Indian position. 
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6. Impact of Study 
Since the subject matter of the study exhaustively deals with the 
problems, difficulties and solutions, the impact of study would be to add to 
the existing fund of knowledge and to provide the latest update, so as to 
make it useful in the present as well as in the future. 
7. Methodology 
The methodology adopted by the researcher is purely doctrinal and 
analytical in nature. It involved an in depth study of source materials, text 
review, case study and comparative study of both the systems of insurance. 
The research is based on two types of material i.e. primary materials and 
secondary materials. The Primary materials consists of verses of Holy Quran, 
Hadiths, text of laws, declarations etc. on the issue. Secondary material 
consists of books, articles, encyclopedia, research papers, newspapers and 
magazines. The research also includes study of case laws. Use of internet was 
also made to gather important information relating to the subject of study. 
The entire research is analytical and descriptive in its nature. Through out the 
work uniform mode of citation was followed. Articles from Journals are cited 
as suggested by the respective journals themselves. While citing a textbook 
the author's name is cited first, followed by the name of the book, publisher, 
place of publication, year of publication and page number 
This work should not be considered as exhaustive and conclusive. 
There is a lot of scope for further study on the topic and relating to the other 
matters concerning insurance particularly under Islamic law. 
8. Chapter-wise Introduction 
The brief chapter-wise contents are as under: 
Chapter-I This chapter deals with the history, origin and development 
of insurance under common legal system as well as under Islamic legal 
system. 
Chapter-II This chapter exhaustively deals with the central idea and 
principles of insurance under common legal system as well as under Islamic 
legal system with Sharia'h thoughts. The sources of law affecting insurance 
under common legal system and Islamic legal system are also elaborately 
discussed. Further, this chapter also deals with the comparative consideration 
of essential elements of both the systems. 
Chapter-Ill This chapter exclusively pertains to the origin and 
development of re-insurance under common legal system as well as under 
Islamic legal system. It will also highlight the importance of re-insurance in 
the working of both the system in the contemporary era. 
Chapter-IV This chapter is devoted to the conceptual framework of life 
insurance under common legal system and Islamic legal system. It will also 
deal with the factors affecting the validity of the life insurance under Islamic 
legal system. Suggestions with regard to the applicability of life insurance 
under Islamic legal system are also made. 
Chapter-V This chapter pertains to the regulatory framework of 
insurance under common legal system. It also examines the different models 
of regulation of Islamic Insurance and their effects. 
Chapter-VI This chapter attempts to deal with the differences between 
insurance under common legal system and Islamic legal system. 
CHAPTER - 1 
HISTORICAL RETROSPECT 
OF INSURANCE 
A. UNDER COMMON LEGAL 
SYSTEM 
B. UNDER ISLAMIC LEGAL 
SYSTEM 
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Chapter -1 
HISTORICAL RETROSPECT OF INSURANCE LAW 
A. Under Common Legal System 
Everyone is familiar with the quotation "man proposes and God 
disposes". The element of uncertainty in human life is one of the favourite 
topics of poets and philosophers across the world in all ages. The moment life 
begins until it ends; uncertainty remains the hallmark feature of every human 
life. Thus, uncertainty is a fundamental fact of life. 
With the presence of uncertainty in every moment of life, people have 
strong desire for protecting their lives and their belongings. People take all 
possible measures to avoid uncertainty. Inspite of all these measures, 
accidents do occur for example, the time of death of a person is not certain 
and in case of his premature death a man's dependants may find themselves 
deprived of all means of existence. For instance, a car owner driving very 
carefully and yet may be knocked down by another vehicle whose driver 
loses control. The titanic, a ship, which was built to be an 'unsinkable' ship, 
sank on her very first voyage. The earthquakes, floods and cyclones occurs 
frequently causing loss of lives and property. 
Thus, it is clear that the amount of due care and precaution taken by 
men is not adequate to make sure of the results of future uncertainty. So it 
becomes mandatory to adopt more comprehensive tools and techniques to 
deal with the problem of risk in the present society.^  To deal with the 
problems of risk and uncertainty, insurance was born. 
ORIGIN OF INSURANCE: 
The very word "insurance" is derived from the latin word 'Security'. It 
is not possible to fix the exact date when the practice of insurance has 
1. See Garg, R.K., Fundamentals of Insurance, 3rd Edition, Dhanpat Rai publishing 
company Pvt. Ltd., New Delhi, 2010, pp. 1-2. 
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commenced in the world order, but there are various activities, which give us 
an idea that the practice of insurance was prevalent even in ancient period.^ 
The Babylonians, the Greeks and the Romans first used insurance. 
In the beginning of 14* century, practice of marine insurance started in Italy. 
In the year 1393, one company in Genoa took up 80 insurance contracts. Most 
of the phraseologies of insurance have been given birth by Italy. 
Marine insurance spread from Italy to Spain in 1435 and for regulating 
business of insurance a law was passed in Barcelona. Chamber of Insurance 
was established in Bruges, Belgium in 1310. In late 14* century, marine 
insurance reached Bruges when wool was being sent from Italy and was 
frequently insured. Lombard brothers during 15* and 16* century brought 
marine insurance to England from Italy. There are no records, which will 
provide information when the first English Insurance Policy was written. Year 
1536, is remembered for writings of first life insurance policy. 
In 1574, Queen Elizabeth gave permission to Richard Candler, a 
merchant to make and register all kinds of insurance policies on any 
Shipment, goods or merchandise in London or anywhere in the country. 
Richard named it "The Chamber of Insurance". Unfortunately, the Great fire 
of London in 1666 destroyed all the records made and registered by the 
Chamber of Insurance.^ 
UNDERWRITERS 
The term 'under writer' means a person who personally agrees to 
insure particular goods against specific perils and signifies his assent to the 
risk by writing his name under the terms of agreement. Before the end of 18* 
century, underwriters became famous as they did all insurance business at 
that time. The person who wanted to get insurance had to visit group of 
merchants or other wealthy persons of repute who were willing to insure all 
2. See Dinsdale, W.A., Elements of Insurance, 2nd edition. Sir Issac Pitman & Sons Ltd, 
Johannesburg, 1958, p. 10. 
3. See Mayerson, L. Allen, Introduction to Insurance, The Macmillan Co., New York, 1962, 
pp. 20,21. 
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or any portion of risk. Each person from the group of merchant decided the 
quantum of risk he was wiUing to take at what condition and at what rate of 
premium."^ Lloyds was one of the most significant individual underwriter at 
that time from London. 
In early 1700's Lloyds established a bundle of marine insurance 
underwriters who used to meet at Edward Lloyds Coffee House in combard 
street to interchange information on shipping news. 
In 1720, two insurance corporations were established in England i.e. 
the London Assurance Corporation and the Royal Exchange Assurance 
Corporates. They held monopoly in the marine insurance against all other 
companies and societies until 1824. In 18^ '^  century, many life and fire 
insurance companies came into picture but no one had power to write marine 
insurance except these two corporations. The effect of monopoly granted to 
these two corporations protected the poor underwriters from facing shift 
competition in the field of marine insurance. 
In 1721, amendments was made in the Charter of the Royal Exchange 
and the London Assurance to work and write fire and marine insurance along 
with marine insurance without any monopoly in the area of fire and life 
insurance. Both companies are still operative in England.^ 
ORIGIN AND HISTORY OF INSURANCE IN INDIA 
In India, insurance is a heritage from England and has a deep-rooted 
history. In India; the practice of insurance can be traced back to almost 6000 
years when Aryans evolved village and community life. The writings of 
Manu (Manusmriti), Ycifnavalkya (Dharamshastra) and Kautilya 
(Arthashastra) talked about practice of insurance. The writings talked in terms 
of pooling of resources, which can be distributed in times of natural calamities 
like fire, famines, floods and epidemics.^ 
4. Ibid, p.22. ^ 
5. Id. 
6. "History of Insurance", Insurance Regulation Development Authority Journal, June, 
2007 available at www.irdaindia.org 
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The story of inception of insurance is hidden in the mists of antiquity. 
The codes of Hammurabi and Manu are the only available resource of some 
form of insurance. The term Yogakshema Vaharyaham, i.e. your welfare is 
our responsibility the famous words of Lord Krishna's discourse at 
Kurukshetra are used in Rigveda providing an idea that certain form of 
community insurance was practices by Aryans in India over 3000 years ago.^ 
The Historical Development of insurance in India is divided into five phases, 
which are as follows: 
FIRST PHASE (1818-1870) 
Insurance law in India had its origins in the United Kingdom with the 
establishment of a British firm, the Oriental Life Insurance Company in 1818 
in Calcutta. Unfortunately, in 1834, this company failed in its operations and 
was changed in "New Oriental". With the span of time, certain other 
companies from United Kingdom started the business of insurance in India. 
By the end of 1871, seven Indian and Eight foreign companies were working 
in India. In this period, insurance was only given on the lives of Europeans or 
descendants of Europeans born in India. The Premium charged from Indians 
on life insurance was much greater in comparison to Europeans. This period 
witnessed the all possible attempt to propagate insurance in India on the lines 
of British Model. It was a period of trial as many Indian and English 
Companies came for doing insurance business in India.'^  
SECOND PHASE (1870-1900) 
This phase is highlighted by the slow and steady progress of life 
insurance business in India. This period witnessed the establishment of two 
life insurance companies i.e. the Bombay Mutual Life Insurance Society in 
1871 and Oriental Government Security Life Insurance Company Limited in 
1874. This period is embarked by the growth and development in trade, 
See Tripathy, Prava Nalini, Pal Prabir, Insurance Theory and Practice, 2nd Edition, 
Prentice Hall of India Pvt. Ltd., New Delhi, 2006, p. 40. 
See Sharma, R.S., Insurance; Principles and Practices, 4th edition, Vora Publishers, 1960, 
pp. 417-418. 
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communication and increase in number of industries preparing a good 
platform for the running of insurance business in India. Press also played a 
pivotal role in the development of insurance business during this period. 
During this period, government applied no control over foreign companies 
and no rules and regulations w e^re laid down for the working of foreign 
companies in India. These companies were governed by the regulations of 
their own countries. This aspect caught the attention of various foreign 
companies and they started their business in India. 
This period will be remembered for the infancy of the Indian Life 
Insurance. In this period the roots of insurance business was firmly laid down 
and was gradually ripening for a strong edifice to be erected. With the vast 
improvement in medical and sanitation facilities, the life of people in India 
rapidly improved. However, unfortunately, the plague of 1896-97 put a strain 
on the life insurance business but all Indian insurers successfully got their 
claims because of caution policy followed by them. 
THIRD PHASE (1900-1912) 
Maximum development of insurance took place during 1900-1912. 
During this phase insurance business attracted the middle class of the country 
i.e. clerks, doctors, lawyers, teachers,' etc. because it provided them protection 
after retirement. Endowment policy was in demand during this period as it 
provides them land for agriculture, when they returned to the village at a 
very low cost and provided them protection against the risk of immature 
death. This factor led to increase in insurance business in the country. The 
Swadeshi Movement provided the much needed tonic to the Indian insurance 
Companies and gradually their sales volume grew up. Many of the important 
companies working at present in India were the outcome of this period. 
Division of Insurance was one of the most significant features of Indian 
insurance during this period. In order to monitor insurance business in the 
country Government in public interest passed two legislations in 1912, firstly 
the Indian Insurance Companies Act and secondly. Provident Insurance Act 
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on the lines of Acts in England. In this period, General Insurance took birth in 
the country. In 1907, Indian Mercantile Insurance Ltd. was set up the first 
company to transact all classes of general insurance business.^ 
FOURTH PHASE (1912-1930) 
During this phase many English Companies wrote off their insurance 
business from India because the passing of above two Acts, made it 
mandatory to submit their working report to the Government of India. 
Another impact of these two Acts was that it made it obligatory for the 
companies to pay dividends to shareholders out of actual profits earned 
during an accounting year. Before this, they used to pay dividend irrespective 
of profits actually earned by them. Submissions of annual return were made 
mandatory for the companies working in insurance business in the country. 
In 1916, insurance business was at the lowest level due the effect of first world 
(1914) and there were no other worse consequences of First World War on the 
insurance business. Many insurance companies emerged after the conclusion 
of First World War. The Non-Cooperation Movement in 1920-21 also played a 
significant role in the financial development of Indian insurance companies. 
In 1928 Government made amendment in the Indian Life Insurance 
Companies Act of 1912 to collect statistical information on both life and non-
life insurance business in the country. In 1930, the civil disobedience 
movement and spirit of Swadeshism paved way for the further over all 
development of Indian insurance companies. 
During this period, endowment insurance was at its peak in the 
country. Further, the Indian insurance companies provided near about 90% of 
their surplus to the policyholders in the form of bonus. This period is 
highlighted by the stiff competition between Indian and Foreign Companies. 
Soon Government came up with legislation in 1927 to protect Indian 
9. Ibid, pp. 419-420 
16 
Companies i.e. the Indian life Insurance offices Association, This Association 
helped the Companies by telling their defects and providing them remedies.^^ 
FIFTH PHASE (1930-1938) 
In this period, a vast number of Indian insurance companies were 
established. This period also witnessed a very tough and unfair competition 
between Indian and foreign companies, though Indian companies had many 
weak points. After witnessing all this, credit must be given to old and 
established Indian companies for controlling over 85% of the total business 
and creating good reserves by working on a sound business policy. Even 
feelings of nationalism and regular development were not able to provide 
much needed help against unfair foreign competition and national agitation 
grew for legislative protection.!^ 
INSURANCE LEGISLATION IN INDIA 
Before 1912, insurance companies in India were governed by the 
provision of the Indian Companies Act, 1882, as there was no exclusive and 
exhaustive statute to deal with it. For the first time in 1912, Government came 
up with two statutes, i.e. the Indian life Insurance Companies Act and 
Provident Insurance Societies Act to control and monitor the insurance 
companies in India. The lecuna, which remained after passing of these two 
Acts, was that both dealt with life insurance only and still there was nothing 
to regulate non-life insurance business (general insurance). At that time, only 
few Indian Companies were engaged in non-life business. Therefore, foreign 
companies got absolute freedom in non-life business operations. In addition 
to this, Indian companies were required to furnish every information 
regarding their business, whereas foreign companies were at liberty to furnish 
information regarding their business in India or anywhere else and they were 
exempted to furnish information regarding business done in India. Therefore, 
10. Ibid, pp. 420422. 
11. Id. 
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it reflects that the Act of 1912 lacked to cater this and was suffering with 
various infirmities, which were as follows: 
1. Foreign companies got absolute freedom in their business operation 
and they had no responsibility towards the government of India. 
2. There was no check in the floatation of Indian Companies. 
3. There was no capitation fee to be deposited by the foreign companies 
before starting business operations in India. 
4. No power on Investigation was conferred on goverment as regard to 
the operators of the company. 
The above mentioned defects reflected that insurance law in India was 
not of the same standard as of the other countries of the world. Therefore, 
there existed an imminent necessity for a statute, which would cope up with 
the above mentioned defects and provide for a comprehensive legislation to 
control insurance business in India. In the wake of this in 1925 Government of 
India drafted Bill of the proposed new Act which intended to provide for 
exhaustive legislation on insurance business in India but this bill was 
postponed as Government of India was keeping the hawk eye on the new 
piece of legislation on Insurance law in England. The Clanson Committee was 
appointed to review insurance legislation but Government of England took 
no action on the recommendations of the committee. So at last in 1928 
Government of India passed the long awaited new proposed piece of 
legislation with the object of collecting statistical information on both life and 
non-life insurance business in the country. 
Further, the Government of India was waiting for United Kingdom's 
legislation on insurance, which was expected to be taken up in 1929 to make it 
a base for insurance law in India. Unfortunately, that legislation could never 
be passed in Britain. Due to continuous agitation for changes in the insurance 
law in India and huge amount of public pressure, the Government of India in 
1935 went ahead with the reforms of insurance law in India without waiting 
for the British legislation. Mr Sushil C. Sen, an eminent lawyer of Calcutta was 
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entrusted with a special duty to make much needed and necessary 
amendments in insurance law to make it a comprehensive code in India. The 
Government of India having representatives from all branches of insurance 
across the country considered his report. The committee incorporated some 
changes in it and the Government of India introduced the bill in Legislative 
Assembly in 1937. After much heated debate and irmovations, the Bill 
emerged as the "Insurance Act of 1938". It came into force on 1^ ' July 1938. 
The Insurance Act of 1938 based on English principle of "minimum interference 
with maximum publicity". The Act provided for a complete and comprehensive 
piece of legislation of insurance business in India, governing both life and 
non-life (general) branches of Insurance.^^ 
GROWTH AND DEVELOPMENT OF INDIAN INSURANCE 
INDUSTRY SINCE 1938 
With the passing of Indian Insurance Act, 1938, the complete insurance 
business was consolidated under a unified system of control and its 
framework was strengthen by statutory regulations. 
Insurance Act of 1938 embodied the principle of uniform Government 
control over all insurers, both foreign and Indian. 
The Act incorporated the significant provisions relating to the 
following: 
1. Mandatory registration of insurers and statutory deposits. 
2. Creation of the post of controller of the Insurance. 
3. Compulsory licensing of agents. 
4. Prohibition of rebating to the assured. 
5. Fixation of Commission rate. 
The Second World War (1939-1945) caused irreparable loss to the 
Indian insurance industry in its early stage. Due to this large number of 
12. Ibid, pp. 422-425. 
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insurance policies were surrendered and loans were taken to the maximum 
permitted limits. There was no expansion of insurance business in India 
during 1940-42. The positive aspect of Second World War was that the 
economic condition of India became good as India was made a base to supply 
all sorts of material in the Eastern theatre of war. This led to increase in 
employment, increase in profits of industries and huge increase in the salaries 
of employees. The negative aspect of Second World War on insurance was 
that income of insurance companies gone down due to increase in salaries, 
high cost of office accessories, etc. These elements accompanied by heavy 
wartime tax system disturbed the equilibrium between income and 
investment of insurance companies in India. Further, during the time of war 
the competition among old and new insurance companies was at the peak for 
securing insurance business aggravating the situation. 
The Partition of the Country in 1947 created many problems for 
insurance sector such as dislocation of business, loss of large areas of 
operation, heavy lapses etc. The large number of riots claims preferred against 
insurers ignited the problem. The maximum of refugee policyholder had left 
with no means of paying premiums. Loss of records, which were destroyed in 
riots, led to unsettlement of claims. To overcome with this loss Indian 
insurance industry explored opportunities in other countries of the world and 
to some extent, they got success. 
The above situations led to creation of Cowarjee Jahangir Committee 
whose recommendations lead to the amendment of the Insurance Act of 1938 
in 1950. The major changes were 
a) Management expenses to be limited. 
b) Ceiling on the commission of Principal Agents and Ordinary 
Agents. 
c) Establishment of Insurance Association of India. 
The most significant feature of the amendment of 1950 was that it puts 
a check on the development of insurance business in India with the 
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introduction of Five Year Plans. The period from 1951 onwards was marked 
by rapid and significant development of insurance business. During this 
period, a huge amount of responsibility was put on the state to safeguard the 
interest of policyholders in India.^ 3 
It is evident from the above discussion, that some form of insurance 
had always been practised in India, though not of formal nature. The 
Britishers established the formal insurance business, as we know it today in 
both the life as well as non-life sector in India. Over a span of time, the 
insurance business spread but not as per the expectations of the insurance 
industry. The Life Insurance business was nationalized in 1956 and the 
general insurance business in 1973 to make them free from corrupt and 
malpractices.14 xhe legislative framework and important milestones in the 
two sectors are discussed below: 
LIFE INSURANCE 
Life insurance in its present form came in India from United Kingdom 
(UK) with the advent of British firm. Oriental Life Insurance Company in 
Calcutta in 1818. This company however failed in 1834 and in 1823, the 
Bombay Life Assurance Company was formed in Calcutta. This was followed 
by the establishment of the Madras Equitable Life Insurance Society in 1829 
and the Oriental Government Security Life Assurance Company in 1874. 
For the first time in 1912, the Indian Life Assurance Companies Act 
was enacted as the first statute to regulate the life insurance business in India. 
This was followed by the enactment of the Indian Insurance Companies Act 
inl928. The main objective of this Act was to enable the government to gather 
statistical data regarding the life and the non-life insurance business 
operations in the country. In 1938, with a view to protect the public interest, 
all the earlier insurance legislations were consolidated and later amended by 
13. See Garg, R.K., Op.dt.,pp. 9-10. 
14. See Palande, P.S., Shah, R.S., Lunawat, M.L., Insurance in India: Changmg Policies and 
Emerging Opportunities, 1st edition, Sage Publications, New Delhi, 2003, p. 25. 
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the Insurance Act, 1938 with detailed provisions for keeping an eye over the 
activities of insurers in the country.^^ 
NEED FOR NATIONALIZATION OF LIFE INSURANCE BUSINESS 
Nationalization of life insurance became a necessity due to the 
malpractices occurred in the industry causing serious losses to the public at 
large. There was misutilization and mismanagement of funds at its peak. This 
led to a situation where the insurance company were not able to keep their 
promises and commitment to their customers. The measures which 
government used to control and regulate insurance industry were not very 
much effective.^ 6 DJ- QJ) Deshmukh (former Finance Minister) said in 
Parliament: 
"The Industry was ndt playing the role expected of insurance in a modern 
state and efforts at improving the standard by further legislation we felt, 
were unlikely to be more successfid than in the past. The concept of 
trusteeship which should be the corner stone of life insurance seemed 
entirely lacking. Indeed most managements had no appreciation of the 
clear and vital distinction that exists between trust moneys and those 
which belong to joint stock companies. "'^^ 
Again quoting Dr. CD. Deshmukh: 
"Misuse of power, position and privilege that we have reasons to believe 
occurs under existing conditions is one of the most compelling reasons 
that have influenced us in deciding to nationalize life insurance." 
So the nationalization of life insurance business became necessary with 
a view to protect the public interest, to provide a safeguard to the country, 
and to make inroads for the economic development of the country. These 
were the reasons, which compelled the government of India to go for 
nationalization of this industry .^ ^ 
15. Ibid, pp. 25- 26. 
16. Ibid, p. 27. 
17. See Legislative debates 1956 on the Life Insurance Emergency Provisions Bill, 1956. 
18. Palande, P.S., Shah, R.S., Lunawat, M.L., op-cil, p. 28. 
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NATIONALIZATION OF LIFE INSURANCE BUSINESS 
In 1955, Congress Party at its Aradi session demanded for the 
nationalization of the Hfe insurance business. Accordingly the Government of 
India in 1956, brought together as many as 154 Indian insurers, 16 non-Indian 
insurers and 75 provident societies (in all 245 companies) then working in 
India under the Life Insurance (Emergency Provisions) Ordinance, 1956. 
The Ordinance was changed into an Act of Parliament known as the 
Life Insurance (Emergency) Provisions Act, 1956. The Bill to provide for 
nationalization of the life insurance business. It was introduced in the 
Lok Sabha in Feb. 1956, and the same became the Act on July 1,1956.^ 5 
ESTABLISHMENT OF LIFE INSURANCE CORPORATION 
For taking care of the life insurance business in the country, the Life 
Insurance Corporation of India (hereinafter LIC) was created on September 1, 
1956 by an act of Parliament i.e., the Life Insurance Corporation Act of 1956, 
with a capital contribution of Rs. 50 million from Government of India. 
The LIC has been enjoying monopoly status and earning great profits 
at the expense of consumers in the life business in the country. At present LIC 
has a network of 7 zones, 100 divisions and over 200 branches. The current 
business investment in LIC is over $23 billion. The Life Insurance funds 
amounts to approximately 10% of gross household saving in financial assets 
in India, and a little over 1% of G.D.P. of India.^ o Objectives of LIC are itself 
laid down by Dr. Deshmukh which are as follows: 
1. To conduct the insurance business in the country with utmost good 
faith. 
2. Not to charge higher premium rates than required by actual 
considerations. 
3. To invest funds for the maximum benefit of policyholders. 
4. To give effective and efficient services to the policyholders.^^ 
19. Id. 
20. See Tripathy Prava Nalini, Pal Prabir, op.cit, p. 29. 
21. See Palande, P.S., Shah, R.S., Lunawat, M.L., op.cit, pp. 43-44. 
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GENERAL INSURANCE 
The birth of general insurance is owed to the Industrial Revolution in 
the west and the subsequent growth and development of sea-fairing trade 
and commerce in the 17'^  century. General insurance came to India as a legacy 
of British Occupation. Triton Insurance Company Ltd., is the first general 
insurance company established in Calcutta in 1850 by the Britishers. 
! 
Mercantile Insurance Company Ltd. was the first general insurance company 
established by the Indians in Bombay in 1907. In 1957, General Insurance 
Council was set up, as a subsidiary of Insurance Association of India. The 
General Insurance Council drafted a set of rules and regulations for fair 
conduct and effective business practices in the insurance industry in the 
country. 
In 1968, the Insurance Act of 1938 was again amended to provide for 
regulation of investments and to setup reasonable solvency margins. The 
Tariff Advisory Committee (TAG) was also setup under the Chairmanship of 
the Controller of Insurance. These amendments came into force on June 1, 
1969.22 
NATIONALIZATION OF GENERAL INSURANCE AND 
ESTABLISHMENT OF GENERAL INSURANCE CORPORATION 
The managerial control of non-life insurance was taken over by the 
Union government on May 13,1971 as a step to nationalize general insurance 
business. Nationalization of general insurance became a necessity because 
general insurance had become by a large city-oriented catering mainly to the 
needs of organized trade and industry in the country. The General Insurance 
Business (Nationalization) Act 1972 nationalized the general insurance 
business in India with effect from January 1,1973. 
The General Insurance Corporation ( hereinafter GIG) was established 
as a holding company in 1972 to take care of non-life insurance business in the 
country, and it has started business operations from January 1,1973. This was 
22. www.irda.com visited on 23/04/2009 
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done by consolidation of 107 insurers, including subsidiaries of foreign 
companies operating in India. These were classified into four companies, i.e. 
1. The National Insurance Company Ltd. 
2. The New India Assurance Company Ltd. 
3. The Oriental Insurance Company Ltd. 
4. The United India Insurance Company Ltd. 
The GIC got the capital contribution of Rs. 2.15 billion from the 
Government of India. All the five entities of general insurance are the 
government companies registered under the Indian Companies Act, 1956.^ 3 
The aim of GIC as per the preamble of GIC Act was:-
"To serve better the needs of the economy by securing the 
development of General Insurance business in the best interest of the 
community and to ensure that the operation of the economic system does not 
result in the concentration of wealth to the common detriment." 
With the above objectives, GIC prepared the guidelines and monitored 
the functioning of the subsidiary companies in order to extend the general 
insurance (non-life insurance) cover to a variety of risks over larger 
geographical areas of the country.^* 
REFORMS IN INDIAN INSURANCE SECTOR 
As we know, India has initiated liberalization, globalization and 
Privatization process in 1991 and Insurance sector is no exception to it. From 
1991 onwards, the Indian government has introduced various reforms in the 
financial sector paving way for the liberalization of the Indian economy. 
Consequently, in 1993, the Government of India set up an eight 
member committee chaired by Mr. R.N. Malhotra, a former Governor of 
India's apex bank, the Reserve Bank of India and former finance secretary to 
23. See Palande, P.S., Shah, R.S., Lunawat, M.L., op.cit, p. 39. 
24, Ibid, p. 47. • 
25 
review the prevailing structure of insurance industry and to make 
recommendations for strengthening and modernizing the regulatory system. 
The core idea behind these reforms was to build up more powerful and 
competitive financial system as per the requirement of the economy with due 
respect to the changes taking place in the insurance industry. The committee 
submitted the report in 1994 and some of the important recommendations are 
as follows: 
1. Structure: The Government stake in the insurance companies to be 
brought down by 50%. Government should take over the holdings of 
GIC and its subsidiaries so that these subsidiaries can come out as 
independent corporations. All the insurance companies should be 
given greater freedom to operate. 
2. Competition: The Private companies with a minimum paid up capital 
of Rs. 1 billion should be allowed to enter the sector. No company 
should deal both Life and General Insurance through a single entity. 
Foreign companies may be allowed to enter the industry in 
collaboration with the domestic companies. Postal life insurance 
should be allowed to operate in the rural market. Only one state level 
Life Insurance Company should be allowed to operate in each state. 
3. Regulatory Body: The committee recommends that with regard to the 
regulations the Insurance Act should be changed. An Insurance 
Regulatory Body should be set up. Controller of Insurance apart of the 
finance ministry- should be made independent. 
4. Investments: Mandatory Investments of LIC Life Fund in government 
securities to be reduced from 75% to 50%. GIC and its subsidiaries are 
not to hold more than 5% in any company (these current holdings to be 
brought down to this level over a period of time). 
5. Customer Service: LIC should pay interest on delays in payment 
beyond 30 days. Insurance companies must be encouraged to set up 
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unit linked pension plans. Computerisation of operations and updating 
of technology to be carried out in the insurance industry. 
Reforms in the insurance sector were started with the passing of the 
Insurance Regulation Development Authority (hereinafter IRDA) Bill in 
Parliament in December 1999. The IRDA since its inception, as a statutory 
body in April 2000 has played a vital role in preparing the code of conduct for 
private insurance companies.^s 
GROWTH OF INSURANCE IN INDIA 
The growth of insurance in India can be witnessed by the Insurance 
density and Insurance potential parameters. Insurance density is defined as 
the ratio of premium underwritten in a given year to the total population 
(measured in USD for convenience and comparison) whereas Insurance 
penetration is defined as the ratio of premium underwritten in a given year to 
the Gross Domestic Product (GDP). The table below shows study of insurance 
density and penetration in India from 2000-2010. 
Table 
Insurance Density in India 
Year 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 
2009 
2010 
Life 
Density(USD) 
9.1 
11.7 
12.9 
15.7 
18.3 
33.2 
40.4 
41.2 
47.7 
55.7 
Non-Life 
Density(USD) 
2.4 
3.0 
3.5 
4.0 
4.4 
5.2 
6.2 
6.2 
6.7 
8.7 
Industry 
Density(USD) 
11.5 
14.7 
16.4 
19.7 
22.7 
38.4 
46.6 
47.4 
54.3 
64.4 
Source: Insurance Regulation Develo-pment Authority Report 2010-2011 
25. www.Indiacore.com visited on 7/2/2010. 
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Table 
Insurance Penetration in India 
Year 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 
2009 
2010 
Life 
Penetration (%) 
2.15 
2.59 
2.26 
2.53 
2.53 
4.10 
4.00 
4.00 
4.60 
4.40 
Non-Life 
Penetration (%) 
0.56 
0.67 
0.62 
0.64 
0.61 
0.60 
0.60 
0.60 
0.60 
0.71 
Industry 
Penetration (%) 
2.71 
3.26 
2.88 
3.17 
3.14 
4.80 
4.70 
4.60 
5.20 
5.10 
Source: Insurance Regulation Development Authoritij Report 2010-2011 
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The Insurance penetration was 2.3% (Life 1.77% and Non-life 0.55%) in 
the year 2000 when the Insurance sector was opened for private sector. It has 
increased to 5.10% in 2010 (Life 4.40% and Non-life 0.70%). The insurance 
density in India stood at USD 64.4 in 2010 (Life USD 55.7 and Non-life USD 
8.7) from USD 9.9 in 2000 (Life USD 7.6 and Non-life USD 2.3). 
India's ranking in World Insurance Market has dropped from four 
places from number 11 in 2010 to number 15 in 2011 because of a sharp drop 
in life insurance business in 2011-12. As a result of a drop in life insurance 
premium, India's share of the world insurance market has declined to 1.58% 
in 2011 from 1.8% in 2010. India's best performance was in 2009 when a surge 
in premium generated by life insurance companies tlirough Unit-Linked 
Insurance Plans (ULIPs) resulted in India's ranking rising to number 9 
position. When life insurance industry was opened for competition in 2000, 
India ranked number 20 among life insurance markets and accounted for a 
mere 0.5% of the world premium. By 2009 the share has improved to 2.45%, 
overtaking developed markets in the West such as Spain, the Netherlands, 
Switzerland, Sweden, Belgium, Ireland and Finland, South Africa, Australia 
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and Canada. However, now some industry persons say that the surge in 
premium in 2009 cannot be taken as an increase in Ufe insurance penetration 
as it was investment driven with Unit-Linked Insurance Plans (ULIPs) being 
marketed as a channel to invest in stock markets. 
In the last two years, the Insurance Regulatory and Development 
Authority (IRDA) came out with guidelines that required life insurance 
companies to reduce charges and provide a minimum level of insurance cover 
with every policy. This has resulted in a sharp drop in premium collections 
even though sum insured has jumped because of the change in focus to term 
insurance. The drop in life insurance business in 2011-12 in India has been 
partly responsible for dragging down growth of the overall insurance 
numbers for emerging markets. 
According to a report by Swiss Re, in 2011 total insurance premiums in 
emerging markets grew only 1.3% in 2011 to $700bn largely due to the poor 
performance of the two biggest emerging markets- China and India. 
Premiums in China and India, which account for over 42% of total emerging 
market premium volume, declined to 6.4% and 5.5%) respectively. However, 
in the other two BRIC countries (Brazil and Russia), growth remained solid, 
keeping the share of emerging markets share of global premium at 15%). 
Together the BRIC countries (Brazil, Russia, India, and China) continue to 
dominate insurance growth in the emerging markets accounting for about 
60% of total emerging market premium, up from 37% in 2000. 
In India the shrinkage in premium was because of tighter regulation on 
distribution of unit linked insurance plans while in China life premiums fell 
after the authorities set in stringent rules regarding banacassurance. This 
resulted in life insurance premium falling 15%) in China and 8.5%o in India. 
The Global insurance premiums contracted 0.8%) in 2011. However, because 
the US dollar depreciated against other major currencies in 2011, premiums 
increased 6% in nominal terms to $4597bn. Life insurance has accounted for 
57% of total premiums. The country's life insurance penetration decreased in 
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2010-11 from a year ago, although non-Hfe insurance penetration rose 
marginally. 
The life insurance penetration has decreased from 4.60 in 2009-10 to 
4.40 in 2010-11, whereas the non-life insurance premium has increased from 
0.60 in 2009-10 to 0.71 in 2010-11. The insurance penetration was impacted by 
several macro-economic factors such as growth, inflation, interest rates; small 
savings return and return of competing financial products offered by banks 
and mutual funds. However, the total insurance penetration, which is the 
ratio of insurance premium as a percentage of GDP, has increased from 2.32 
in 2000-01 to 5.10 in 2010-11.^ 6 It may be noted here that life insurance 
premium is decreasing day by day whereas non-life insurance premium has 
increased. The Researcher would like to conclude by saying that this is 
because there is lack of awareness in the people of the country with regard to 
the life insurance policies that is why in the current financial year India's 
ranking in the World Insurance Market dropped. In order to improve 
awareness among people about insurance policies, the Insurance Regulatory 
and Development Authority (IRDA) runs an education campaign under the 
brand name 'Bima Bemisaal'. As the awareness with regard to the insurance 
will increase definitely it will lead to increase in the number of policies taken 
by the people leading towards increase in the premium received through the 
insurance business and soon India will be in a position to get back once again 
within the top ten premium generated countries of the world. 
26. See Insurance Regulatory Development Authority Report, 2010-2011. 
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B. Under Islamic Legal System 
It is difficult to determine when insurance has first introduced in the 
Islamic Civilization. It is again difficult to determine when insurance has 
taken birth in the world civilization. The word 'insurance' came into being 
during the 13* or 14* centuries in Europe. Historians claim that the 'bottomry 
loan' which was used for sea voyages in Babylonia in the third B.C., first 
fulfilled the requirement of Insurance. 
In the same way "tamim" is an Arabic term used for insurance in 20* 
century, when Ibn Abidin (1784-1836) a Hanafi scholar, who came up with the 
meaning, concept and legal entity of the Islamic insurance. He was the first to 
introduce insurance as "sukra" (security), influenced by the Italian term 
'siguare' and theTurkish term "sigrota''.^^ It is hard to believe that Muslims 
were unaware of the insurance practice before the 19* century as they were 
already engaged in Marine activities in the Mediterranean and the Indian 
Ocean from 7* century onwards. 
Contacts between Islam and Christianity existed in Spain, Sicily, Italy, 
Cypris and Malta. Thus, Muslims must at least have an idea of European 
Marine Insurance if not to the other type of insurance, which was the part of 
usual conduct of trade in the Middle Ages. 
Now it would be safe to presume that the institution of insurance 
started around the 13* or 14* centuries in the Italian cities. As the ancient and 
medieval civilization formulated various means to secure the individual 
against a huge loss (which is the basic definition of all insurances), so Islamic 
civilization too developed its own procedures to secure the individual against 
a huge loss. In other words, the non-existence of the terms 'insurance' or 
27. See Chaim, Vardict Rispler, "Insurance and Semi-insurance transactions in Islamic 
history until the 19th century", Journal of the Economic and Social History of the 
Orient, Vol. 34, No. 3 (1991), p. 142. 
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'tamim' prior to 13* or 14* or 20* centuries is not an indicator that the 
Muslims did not know aspects of insurance.28 
A modern Muslim writer in his book "Banking and Insurance" writes that 
Merchants of Mecca used to form a mutual fund to help the victims of natural 
hazards during their trade into Syria, Iraq and other places. Prophet 
Muhammad (PBUH) himself while doing trade contributed to such a fund. 
This system gave an idea of Marine insurance system of that time.^ ^ 
The Sharia itself gives recognition to several transactions and 
institutions having similar functioning to different types of insurance. The 
prominent are as follows:-
1. GUARANTEE (Daman): Daman is a gurantee which one gives to the 
other with regard to the risks one bears to the extent of property from 
which one enjoys profit. The essential feature is that it requires a 
transfer of liability from debtor (Madmum anhu) to the guarantor 
(damin) for a specified period. The guarantor is the third party in the 
transaction taking place between the lender (Madmum lahu) and the 
debtor to make sure that debtor will fulfill his obligations.^o 
2. GUARANTEE AGAINST TRAVEL HAZARD: (Daman-Khatar al 
Tariq) - It provides gurantee against travel hazards to a person who 
secures certain amount of money to another person before going on a 
journey. While on journey if the former suffers a loss, than the latter 
would compensate him. The sum of money secured with other person 
could be viewed as premium. 
Example: X, before going on journey gives certain amount of money to 
Y, so that if X suffers any loss in the way, Y would compensate him. 
3. TRUSTEE TRANSACTIONS: (Wala-al-Muwalat) - It is a transaction 
in which one person reposes trust in another person who is not his 
28. Ibid, p. 144. 
29. Rahman Fazlur, Banking and Insurance, 1st Edition, London 1979. 
30. Supra note 1 at p. 144. 
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family member by saying that - "Bail me out when I unintentionally 
commit a crime, in return you will receive my property when I die."" !^ 
Example: P says to Q (who is not P's family member) you are my 
waliyy (Trustee) if I unintentionally commit a crime bail me out and in 
return you will receive my property when 1 die. 
4. BLOOD MONEY TRANSACTIONS (Diya): It is a compensation paid 
by the "Aqila" (a pool of people with common interest in the 
defendant) to the victim or victim's family for an unintentional killing 
or bodily injury suffered by the plaintiff by an act of defendant. 
Diya has fixed amount of money value. It is comprised of 1000 dinars, 
10,000 dirhans, 200 head of cattle, or 100 head of sheep or 200 garments 
or 100 camels. The aqila of the victim receives the diya because of the 
victim. Family of victim gets only l/S'''^ portion of the whole. The 
remaining 2/3'"'' goes to the other members of aqila to cover any other 
time when they had to pay diya to the other victim, Diya gives us an 
idea that there existed a form of mutual liability insurance.^^ 
5. PRACTICE OF MUDARABAH: In Mudarabah, one party (rabb-al-
Maal) provides the capital for trade and other party (Mudarib) 
provides the skills of working. Both the parties share the profit in the 
agreed ratio at the end of the venture, while a loss has to be born by the 
capital providing party alone.^ s 
6. ZAKAT: Zakat is a religious levy imposed upon every Muslim. It 
constitutes one of the 5 pillars of Islam. It is obligatory for every 
Muslim to give 2.5% of his annual income to the poors. Thus it is 
equivalent to the modern concept of social insurance.34 
31. Ibid, pp. 146. 
32. Ibid, pp. 146-148. 
33. Archer Simon, Karim Rifaat Ahmed Abdel and Nienhavs Volker (edited), Takaful 
Islamic Insurance Concepts and Regulatory Issues, 1st edition, John Wiley & Sons 
(Asia) Pvt. Ltd., Singapur, 2009, p. 14. 
34. Chaim, Vardict Rispler, supra note 1 p. 151. 
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7. PRACTICE OF WAQF: Waqf literally means 'detention', 'stoppage' or 
'typing up'. Waqf is defined as "dedication in perpetuity of some 
specific property for a pious purpose or succession of pious purposes." 
The Waqf property was intended to help the poor, staff of mosques, 
religious schools, orphanages, old age homes, hospitals etc. Therefore, 
Waqf partly functioned as social insurance.^^ 
8. POLL TAX (fizya): Jizya was the poll tax, which was levied on non-
Muslims living in the Islamic state. It provided them with security for 
their lives and property. Jizya was collected only from free male adults. 
Women and children were exempted. The annual Jizya payment 
functioned as an annual premium.^^ 
From the above practices, we may conclude that insurance in different 
forms was practiced by the Muslims in 7'^  century itself. These 
illustrations give a fair amount of idea that concept of insurance was 
already prevalent there but practiced under different names similar to 
different types of insurance such as social insurance, security 
insurance, mutual insurance, contractual insurance, etc. 
Development and Growth of Islamic Insurance (Takaful) 
The Muslim Arabs for expanding their trade in Asia introduced the 
concept of Islamic Insurance. They mutually agreed to form a pool to cover 
anyone in the pool who might have incurred misfortunes like robberies, theft 
etc. on sea voyages. 
The idea of collective compensation and group responsibility had its 
basis in the tribal custom from the very time of Prophet Mohammed (PBUH) 
specially in the concept of blood rites.^ ^ 
35. Khan, LA (edt), Mohammedan Law, 23rd edition. Central Law Agency, Allahabad, 
2003, p. 295. 
36. Chaim, Vardict Rispler, supra note 1 at pp. 153-154. 
37. Kessar Khaled, What's Takaful, A guide to Islamic Insurance, 1st edition, BISC Group, 
Lebanon, 2008 p. 19. 
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Islamic Insurance has gone through different phases during its 
progressive development and growth, which are as follows: 
1. Custom of Aqila 
2. The Practices of the Holy Prophet (PBUH) 
3. The Practices of the Companions 
4. Development in the 14'^  to the 17'^  centuries 
5. Development in the 19* century 
6. Development in the 20'^ * century 
7. From 1979 to 2007 
1. Custom of Al-Aqila - The word 'Aqila' means asaba, which denotes 
paternal relatives of the killer. Al-Aqila means a mutual agreement 
between the tribes that if a person is killed by a person of different tribe 
unintentionally, the paternal relatives of accused will take over the 
responsibility to make the compensation for the purpose of paying the 
blood money to the victim's family or relatives.^^ 
This custom shows the wholehearted willingness of the ancient Arabs to 
pay compensation to the victim's family. It marks one kind of insurance 
practice and such compensation is just like a financial assistance to the 
heirs of the deceased.^^ 
2. The Practice of the Holy Prophet (PBUH) - There are two phases from 
which we can witness the growth and the development of Islamic 
Insurance (takaful) during the time of Holy Prophet (PBUH): 
(i) Rectification of Custom of Aqila by the Holy Prophet (PBUH), which 
was practiced by ancient Arabs, gave rise to the concept of Islamic 
Insurance (takaful) among the people at large. 
(ii) Constitution of Medina: In the first Constitution of Medina in 622 B.C. 
numerous statutes were made which were directed to be drafted by the 
38. Islamic Financial Services Board draft on "Issues in regulation and supervision of 
Takaful", August (2006), p. 5. 
39. See Billah, Mohammad Masum, "Its origin and development", Arab Law Quarterly 
Vol. 13, No. 4 (1998), pp. 387-388. 
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Holy Prophet (PBUH). They contained a type of social insurance for 
the people of Medina.^ o These are classified into three branches: 
(a) Custom of Blood Money (Dayat) 
(b) Custom of Ranson (Fidya) 
(c) Incorporation of various forms of social insurance in the 
Constitution of Medina in 622 B.C. 
(a) Custom of Blood Money- Under this custom compensation was 
paid by the near relatives of the accused to the heirs of the 
deceased to save the accused from a legal liabihty.'^ ^ 
Article 3 states "The immigrants among Quraish shall be 
responsible for their ward and shall pay their blood money in 
mutual collaboration.''^^ 
(b) Custom of Ransom (Fidaya) - Under this custom a group of 
prisoners contributed to a ransom to be paid to the enemy in 
order to free the captive prisoner who had been captured by the 
enemy during the war. Such compensation could be recognized 
as another form of social insurance.^s 
Article 3 states "The immigrants of the Quraish shall be 
responsible for releasing the prisoners by way of paying their 
ransom, so that the mutual collaboration among the believers be 
in accordance with the principles of goodness and justice."44 
(c) Incorporation of Various Forms of Social Insurance in the 
Constitution of Medina- The Constitution of Medina contains 
various provisions which talk about imposing liability on the 
society for establishing a common venture with esteemed 
40. Id. 
41. Ibid, pp. 389. 
42. Constitution of Medina 622 B.C. Emphasize on The Payment of Blood Money Relying 
on The Doctrine of Aqila. 
43. Billah, Mohd. Masum, supra note 15 at p. 389. 
44. Constitution of Medina, 622 B.C. 
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mutual understanding for giving much needed aid to the poor 
and needy persons in the society.^ ^ 
These were the three different aspects through which the 
concept of social insurance was introduced and practiced in the 
light of the relevant provisions in the first Constitution of 
Medina. 
3. Companions Practices - The period of second Caliph, Sayedina Umar 
(R) witnessed the development of Islamic Insurance (Takaful). During his 
period doctrine of 'aqila' was recognized by the government to be 
followed by the people. Sayedina Umar (R) ordered that there will be 
establishment of "Diwan of Mujahideen" in various districts, people 
whose names were there in the diwan owed a moral duty to pay blood 
money for crimes committed by one of the members of their tribes. So this 
period of 11"*^  Caliph of Islam reflects that the concept of Islamic Insurance 
had been practiced and developed during the period.^^ 
4. Development During 14*^  to the 17*^  centuries - This period is 
hallmarked by the sufi order of Kazeruhiyya. This order was found 
especially in the cities of Malabar and in China. It provided a new 
dimension to the concept of insurance as this order worked as a travel 
marine insurance company. It got the recognition from the tomb of Abu 
Ishaq Ibrahim Ibn Shahariyahb (963-1035 CE) whose blessings were 
believed to be a protection against loss ciuring sea voyage.^^ 
5. Development and Growth During 19*'^  century - Ibn Abidin (1784-
1836) a hanafi scholar was the first person to talk about the concept of 
Islamic insurance and its legal dimensions. He also discovered that Islamic 
45. See Billah, Mohd. Masum, supra note 15 at p. 389. 
46. See Billah, Mohd. Masum, Applied Takaful and Modern Insurance, Law and Practice, 
Illrd edition. Sweet and Maxwell. Asia, Malaysia, 2009, p. 8. 
47. See Billah, Mohd. Masum, op.cit., pp. 8-9, 
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insurance was not merely a customary practice but it was a legal 
institution in itself.^ ^ 
This discovery of Ibn Abidin on Islamic Insurance being a legal institution 
worked as a eye opener for those Muslims who did not accept the legality 
of Islamic insurance. This encouraged the Muslim community to work in 
Islamic Insurance business.^^ 
6. Development In the 20*^  century - Mohammad Abduh, a known 
Islamic jurist issued two fatwas between 1900-1901 recognizing Islamic 
insurance. One fatwah states that Islamic insurance is like Al-Mudarbha 
(guaranteeing each other). On the other hand, the second fatwah provides 
that life insurance is legal. 
The growth and development of Islamic insurance is satisfactory both in 
Muslims as well as non-Muslim countries during 20^ ^^  century, still there 
are certain aspects, which need overhauling in this area to meet the 
requirements of the present society.^ '^  
7. From 1979 to 2007 - These years are remarkable for the growth and 
development of Islamic insurance. For the first time in 1979 Islamic 
insurance (takaful) undertaking was established in Sudan namely as "The 
Islamic Insurance Company". The rational behind the establishment of 
this undertaking lies in an answer by a Sudanese Sharia'h scholar of a 
juristic question How Sharia'h in trading of Islamic insurance be 
overcome? 
The answer lies in the adoption of mutual structure for underwriting 
insured risks. The participants mutually insure one another on a non-profit 
basis as per the principles of Islamic insurance (takaful). Another aspect of the 
answer lies in the policy contributions (premiums) to the risk fund as 
incorporating the fundamental of conditional and irrevocable donation 
48. See Killing MuUer, E., "The Concept and Development of Insurance in Islamic 
Countries" in Islamic Culture, Vol. XLIII, 1969, pp. 30. 
49. Id, 
50. Billah, Mohd. Masum, op.cit., p. 10. 
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(tabarru), the donor contributing to the risk fund subject to being entitled to 
benefit from mutual protection against insured losses.^ ^ 
Growth and development in the Islamic insurance (takaful) industry 
has been quite sensational in recent years. No doubt, the industry is still in 
early stages of development in relation to the other sections of Islamic 
financial services. The industry estimates takaful contributions globally at 
about $ 3.4 billion in 2007. There are nov/ about 150 takaful operators world 
wide, including those in non-Muslim countries.52 
Evolution and Development in Africa 
Sudan - Sudan occupies a unique place in the history of Islamic insurance 
(takaful), as it is the country where first takaful company was established i.e. 
it is the birthplace of Islamic insurance. Islamic Insurance Company (IIC) was 
the first Islamic insurance (takaful) Company of the world established in 1979 
in Sudan. Sudan is also blessed by the fact that it is the first third world 
country to implement the concept of insurance for public advantage. In 1978, 
system of takaful was approved by the Shariah Council in Faisal Islamic Bank 
in Sudan and was first implemented by the Islamic Insurance Company. Later 
on more and more Islamic insurance Companies opened in Sudan and across 
the world.53 
Evolution and Development in Gulf Countries 
Saudi Arab - For a long time the concept of insurance was not recognized 
under the law in Saudi Arab, as a result, no insurance company was 
registered within the country, but companies, which were registered outside, 
could function in Saudi Arab. In 1981 Saudi Insurance Technical Committee 
was formed. Its prime objective was to monitor various insurance activities in 
the Saudi Arab.54 
51. Archer Simor\, Karim Abdel Ahmed Rifaat ar\d Nirchain Volkar, op.cit., pp. 1-2. 
52. Id. 
53. Kassar, Khaled, op.cit., p. 92. 
54. Mankabady, Samir "Insurance and Islamic Law: The Islamic Insurance Company", 
Arab Law Quarterly, Vol. 04, No. 03, August (1989), p. 203. 
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At last, in 1986, takaful business was initiated by the National 
Company for Cooperative Insurance (NCCI) in Saudi Arab.^ s 
It is now known as Al-Tawuniya. The den\and for takaful products in 
Saudi Arab is enornnous. The contemporary Islamic insurance market in Saudi 
Arab is around $ 1.07 billion with motor insurance sharing 32%, medical 
insurance contributing 22%, property insurance at 17% and other amounting 
to 29%. Jeddah chamber of commerce analyzes that Islamic insurance market 
will triple from $ 2.13 billion to $ 6.4 billion within the next decade. The total 
contribution of Islamic insurance is 0.7% in the Gross Domestic Product 
(GDP) of Saudi Arab and in next 5 years, it is expected to climb to 2.2%. 
The Saudi Arabian Monetary Agency ( hereinafter SAMA) lays down 
the regulatory framework for the functioning of Islamic insurance companies, 
on the other hand Health Care Council (HCC) monitors their services. SAMA 
rules that products that contain saving element and which are similar to 
banks financial products can only be distributed through banks. At present 
there are 13 companies engaged in Islamic insurance business in Saudi Arab.^ ^ 
United Arab Emirates 
In the UAE, the first company which worked upon the principles of 
Islamic insurance was established in 1980. From that day. Islamic insurance 
market has rapidly developed in the UAE. 
There are 70 Islamic insurance companies (including private as well as 
national companies) working in Dubai and in Abu Dhabi 40 companies are 
engaged in Islamic insurance business. On July 1, 1984, insurance law came 
into operation in the UAE. It comprehensively deals with all the requirements 
of insurance. It makes it mandatory for insurance companies to deposit 
minimum capital of DH10 million with banks in UAE.^ '' 
55. Al-Ghadyan A, Ahmed, "Islamic Insurance: The Islamic Perspective and its 
Development in Saudi Arabia", Arab Law Quarterly, Vol. 14, No. 04 (1999), p. 338. 
56. Kassar, Khaled, op. cit., p. 100. 
57. Mankabady, Samir, supra note 60 at p. 203. 
41 
Salma is the biggest leader in the field of Islamic insurance in UAE, 
managing 6 takaful undertakings. Salma has recorded profit of $ 40.87 million 
for 2007 and predicts that takaful premium review reached up to $ 253.4 
million at the end of 2007 Salma expects that takaful business in the UAE is 
expected to reach around $ 11 billion by 2015. The Dubai Islamic Insurance 
and re-insurance Company (AMAN) made a significant increase in profits in 
2007 rising by 402.7% to reach $ 11.32 millions. In 2008 two new takaful 
undertakings were established in the UAE, Mehtaq takaful and Emirates 
takaful with paid up capital of $ 40.87 million each. Motor or life insurance 
forms the largest share of takaful market in the UAE.^ s 
Qatar - In 1994, Islamic insurance (takaful) business started in Qatar by 
Qatar-Islamic Insurance Company (QIIC). It is a renowned Islamic insurance 
Company of Qatar. The contemporary takaful market in Qatar is estimated at 
3.4 million. QIIC has made a net profit of $ 43.9 million in 2007 in 
comparison to $ 42.3 million in 2006. There are at present 3 companies 
authorized to do takaful business in Qatar .59 
Kuwait - Islamic insurance (takaful) business stated in Kuwait for the first 
time in July 2000. At present there are 9 Islamic insurance companies actively 
performing works in Kuwait. Global Investment House (GIH) has launched 
Al-Fajer Re-takaful Company in 2008 with a paid up capital of $ 1.78 million. 
The takaful industry is estimated to claim almost 20% of the $ 614 million 
worth gross premium in the Kuwait market.^ o 
Bahrain - In 1986, Bahrain Islamic Insurance Company started Islamic 
insurance business operations for the first time in Bahrain. This undertaking is 
now known as Takaful International Solidarity hereinafter TIS). Another 
important player of takaful market in Bahrain was established in 2003 with a 
capital of $ 100 million and has opened its branches in Qatar and Malaysia. 
58. Kessar, Khaled, op.cit., p. 97 
59. Ibid, p. 98. 
60. Ibid, p. 97. 
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TIS has signed an agreement with Shamil Bank of Bahrain in order to 
distribute life insurance takaful products in Bahrain. 
Recently, the Central Bank of Bahrain (CBB) granted license to 
American International Group (AIG) to start takaful services in Bahrain. 
American International group (AIG) comes with takaful product known as 
"Enaya" or "care" in Arabic with capital worth $ 15 million.^i 
Evolution and Development in Asia 
Malaysia - Islam occupies a special place in the Constitution of Malaysia. The 
Malaysian Constitution declares Islam to be the religion of the Federation. 
Islam has played a pivotal role in the over all development of Malaysian 
commercial law such as interest based regulations of banking and insurance 
in the country. The Malaysian government in 1983 passed Islamic Banking 
Act. This was followed by The Takaful Act of 1984, which introduced the 
Islamic system of insurance; an alternative to the Conventional insurance 
system based on western concept of insurance.62 
In 1985, the first takaful company in Malaysia named Syarikat Takaful 
Malaysia (STM), was set up under the concept of Mudarbah. Syarikat Takaful 
Malaysia (STM) was a composite entity providing both family and general 
takaful services to the people. The initial capital of the company was 
approximately $ 2.6 million.^s 
In 1996,' Malaysian National Insurance (MNI) established Takaful 
National (TN). In 2003, Takaful Ikhlas was established as third takaful 
company in Malaysia based on the principles of Wakalah concept. In 2006, 
HSBC Amanah started providing takaful services to its clients in Malaysia. 
61. Ibid, p. 95. 
62. Mahmood, Ramlah Nik, "Takaful: The Islamic System of Mutual Insurance; The 
Malaysian Experience", Arab Law Quarterly, Vol. 06, No. 03 (1991), pp. 280-81. 
63. Kasim, Mohd. Abidin Zainal, "Islamic way of Insurance" Contingencies, Jan-Jeb (2005), 
p. 36. 
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Takaful industry plays a major part in the overall development of 
economic growth of Malaysia. Takaful contributes nearly a charter of the 
country's Gross National Product (GNP). 
By 2010, the Malaysian insurance market has been approximately 
between $ IJ billion and $ 10.4 billion with Islamic insurance providing 
approximately $ 1 billion.^ ^ 
There is no doubt that Malaysia is the father of modern day takaful. 
The reason behind this fact is that Malaysian government has played a 
significant role in establishing Islamic insurance regulations and legal 
framework. The following features have played a crucial role in the growth 
and development of takaful sector in Malaysia: 
1. Shariah's Council of Syarikat takaful Malaysia Berhnd issued a rolling that 
takaful operators are allowed to cede the risks only to takaful and re-
takaful companies. 
2. In the absence or lack of above facilities they should strive to retain as 
much of the risks as possible. 
3. Its re-insurance is still required; it is preferable that this is conducted with 
re-insurance companies that are owned by the Malaysians. 
Further, it is worth mentioning that the growth rate of the Islamic 
insurance industry in Malaysia is the largest world wide, as it has more than 
16% of gross insurance premiums in the world arena.^ ^ 
Indonesia - In 1995 Islamic insurance business started in Indonesia. It is 
known as "Syariah" in Indonesia. In 2001, the Indonesian government 
provided Syariah (takaful) with all facilities like competent managerial team 
for its free flow operations in the country.66 In the last 10 years, conventional 
insurance operators are engaged in takaful business. 
64. Kessar, Khaled, op.cit, p. 93. 
65. Nassaruati, Georgious, "Takaful: The Islamic insurance Industry", Directors Series 
(2005), p. 6. 
66. Id. 
44 
The country has more than 40 takaful providers. However, out of these 
only three are full fledged, with remainder being Islamic windows in 
Conventional insurance Companies. Indonesia has a huge potential market 
for Islamic insurance with 87% of the population being Muslim.^'' 
Singapore - In 2004, Millea Asia established Tokio Marine Nichido Re-
takaful entity (TMN Re-takaful) in Singapore. It provides family takaful 
services. In Singapore, two takaful operators are providing takaful products 
i.e. life and general takaful products. Around US $ 350 million is invested in 
takaful fund of the country. In Singapore, the overall takaful business is 
estimated around $ 1.98 billion, while overall Islamic insurance penetration is 
7.47% of the all insurance sector.*^ *^  
Brunei - Syarikat Takaful Brunei Darus. Salam started takaful business in 
Brunei in the year 1992.^ ^ In Brunei Muslims constitutes 70% of total 
2 
population and it has three takaful undertakings. In Brunei —rd of the 
business was of mortgage on financing related products like Malaysia. So, 
takaful business is expected to grow at an encouraging rate.^ o 
Evolution and Development of Islamic Insurance (Takaful) in 
Non-Muslim Countries 
United States of America 
In 1996, for the first time "Takaful USA" launched takaful business in 
USA. Unfortunately, in 2000 it ceased its operations in this field.'^ ^ 
Recently, a subsidiary of American International Group (AIG) 
announced that it is introducing a takaful homeowner's policy product 
through Lexington takaful solutions, which will provide various kinds of 
Islamic products for the US public at large. This product has been released in 
67. Ahmed, Yozen Saiful, "Takaful Forms; Growing the Markets", New Horizons, Institute 
of Islamic Banking and Insurance, 1st July (2008). 
68. Kessar, Khaled, op.df., p. 102. 
69. Billah, Masum, swpra note 15 at, p. 391. 
70. Kessar, Khaled, op.cit., p. 101. 
71. Ibid, p. 114. 
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collaboration with AIG Takaful Enaya, a Bahrain based Company. The 
Company has committed to the public to provide products "based not only 
on needs, but also on social preference of the society at large."^^ 
Europe - British Islamic Insurance Company announced launching of takaful 
product in December 2006 for 2 millions plus Muslims living in the United 
Kingdom. 
The FWU Group, an independent financial service's provider 
in Germany signed an agreement with Dubai Islamic Insurance Re-insurance 
Company (AMAN) to provide life insurance takaful products in United Arab 
Emirates (UAE). 
Trayg Group in collaboration with BEST group is providing Re-takaful 
services in Denmark. 
In Sweden, Folksam General Mutual Insurance Society is providing 
takaful products in joint venture with Swedish Muslim Council. 
In France, AXA the leading insurance company is providing takaful 
services to people after it began operations at the Qatar financial centre. 
Lastly, in Luxemburg Takaful SA Subsidiary of Faisal Finance, a 
Member of Dar al-maal Al-Islami Group (DM1) is offering life insurance 
takaful products to the people living in Europe.^^ 
Growth of Islamic Insurance (Takaful) 
The growth of Islamic Insurance (Takaful) in the world arena is 
divided into two parts: 
1. Global Takaful Contributions Growth including the leading country 
Saudi Arabia 
2. The countries coming under Gulf Corporation Council (GCC) 
72. "First takaful product laui\ched in USA", New Horizons, Institute of Islamic Banking 
and Insurance, 1st Jan, 2009. 
73. Kessar, Khaled, op.cit, pp. 117-118. 
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(values in billion $) 
Year 
2005 
2006 
2007 
2008 
2009 
2010 
Saudi 
Arabia 
1065 
1850 
2289 
2912 
3896 
4370 
GCC 
173 
238 
557 
842 
990 
1313 
South 
East Asia 
544 
695 
901 
1110 
1480 
1951 
Africa 
181 
256 
276 
295 
377 
413 
Levant 
17 
18 
22 
33 
39 
79 
Indian Sub-
continent 
8 
11 
76 
123 
193 
202 
Source: World Takaful Report 2012 
Compound Annual Growth Rate (CAGR) during 2005-2009 = 29% 
The Actual Growth in 2010 = 19% 
The above data can be seen in the form of bar diagram below showing Global 
Takaful Contributions Growth 
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CAGR* 2005-2009 
Indian Sub-continent 
Levant 
Africa 
South East Asia 
GCC (excluding Saudi) 
Saudi cooperative 
122% 
23% 
20% 
28% 
54% 
38% 
2010 growth 
5% 
102% 
10% 
32% 
33% 
12% 
^ 
1> 
^ 
ii 
^ 
^ 
* CAGR- Compound Annual Growth Rate 
2. Gulf Cooperation Council (GCC) Takaful Contributions Growth: 
Year 
2005 
2006 
2007 
2008 
2009 
2010 
Saudi Arabia 
1065 
1850 
2289 
2911 
3896 
4370 
Kuwait 
83 
90 
95 
101 
128 
133 
UAE 
42 
65 
369 
542 
640 
818 
Qatar 
34 
50 
53 
128 
136 
260 
Bahrain 
15 
34 
41 
71 
87 
102 
Source: World Takaful Report 2012 
Compound Annual Growth Rate (CAGR) during 2005-2009 = 41% 
The Actual Growth in 2010 = 16% 
The above data can be seen in the form of bar diagram below showing Gulf 
Cooperation Council (GCC) Takaful Contributions Growth 
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CAGR* 2005-2009 
Bahrain 
Qatar 
UAE 
Kuwait 
Saudi cooperative 
55% 
41% 
98% 
11% 
38% 
2010 growth 
17% 
91% 
28% 
4% 
12% 
^ 
t> 
^ 
^ 
^ 
CAGR- Compound Annual Growth Rate 
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After analyzing the above, two tables and graphs it can be assessed 
that, the Takaful industry continued to show double digit growth in 2010 
albeit at a relatively slower rate of 19% as compared to previous years. 
Amongst key markets, Malaysia and UAE again achieved growth rates of 
over 24%, whilst Saudi Arabia saw its gross contributions increase by 
US$0.5b. The challenge is once again, maintaining growth with profitability in 
the current economic climate. There are positive developments in the Gulf 
Corporation Council (GCC) with more operators showing profitability than 
previous years. The Saudi Cooperatives have continued their growth 
performance yet struggled in generating shareholder returns. Overall return 
on equity for the Takaful industry was lower than converitional counterparts, 
both in the GCC as well as in Malaysia. However, a significant contributing 
factor to this was the lower investment returns for the industry relative to 
returns yielded by conventional insurers. The industry has now obtained 
significant market share then conventional insurance in most GCC countries. 
There are a number of drivers behind this growth, but one that is becoming 
increasingly important is regulatory support through appropriate 
amendments in legislature to provide a level playing field with conventional 
insurance companies. 
From this, it is highlighted that there is a strong need for introducing 
greater standardization in regulatory frameworks in the operation of Takaful 
across different countries in the world. Standardization will enhance clarity 
around Takaful, its business models and its unique selling proposition, hence 
allowing the industry to strive towards its true growth potential. 
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Chapter-II 
CONCEPTUAL FRAME WORK OF INSURANCE 
A. Under Common Legal System 
The uncertainties of human Ufe, the dangers and pitfalls with which it is 
surrounded and the risks accompanying the dealings of human creatures 
intense may be said to be the cause of the beginning and development of 
insurance in all its departments. The essence of all insurances is the transfer of 
such risks and dangers to the shoulders of the persons who are willing to 
accept the burden for money consideration. 
For example: The time of death of a person is not certain and in the case of his 
premature death, a man's dependents may find themselves deprived of all 
means of existence. Therefore, the basic purpose of insurance is to minimize 
the hard effects of such happenings by providing a consolidated amount for 
the substance of the dependants of the deceased person, in consideration of 
timely payment by him during his lifetime. Likewise, the property of a person 
is open to all risks of its being destroyed by fire, flood or by any other 
unforeseen natural calamities and in this case, insurance steps are to 
indemnify the owner of the property in cases aforesaid. The consideration in 
such a case is again the timely payment of installments by the owner. It is 
obvious that insurance is necessarily based on pecuniary considerations and 
only that risk which is measurable in terms of money can be the basis of a 
contract of insurance.^ 
RATIONAL BEHIND INSURANCE 
The rational behind insurance is to provide security against financial 
catastrophe, by the undertaking to indemnify the insured against loss or 
damage. Insurance is a device to replace the uncertainty of a possible large 
1. See Singh, Brijnandan, Insurance Law and Practice in India, 1st edition, Karachi Book 
Store, 1940, p. 1. 
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economic loss by the certainty of a small loss i.e. the premium.^ Reduction of 
loss or risk fosters security, which permits better management and planning's 
in life and the business. This will lead to better resources resulting in the 
increase of productivity. Therefore, insurance helps in reducing the risk and 
provides security to the public at large.^ 
MEANING OF INSURANCE 
Insurance is a method, which provides security and protection against 
financial losses.^ It is a tool by which group of small number of people are 
compensated out of the funds collected in forms of premium from large 
number of people.^ Therefore, it is a means of shifting the risks to insurer in 
consideration of a nominal price called premium. The Risk may be transferred 
in two ways: 
Firstly, A person may transfer the activity or avoid such events which creates 
the risk. 
Secondly, by entering into a contract a person shifts responsibility for any loss 
resulting to the occurrence of specified uncertain event to the other person 
who is party to the contract. It is one of the most important forms of risk 
transfer in insurance sector now a days. Hence, insurance is a safeguard 
against uncertainties.^ 
Following illustrations make clear the above-stated notion of 
insurance. 
Illustration 1: 
In a city, there are 2000 persons who are all aged 50 and are healthy. It is 
expected that of these 20 persons may die during the year. If the economic 
2. See Mayerson, L. Allen, Introduction to Insurance, 1st edition. The Macmillan Co., New 
York, 1962, p. 17. 
3. See Garg, R.K., Fundamentals of Insurance, 3rd Edition, Dhanpat Rai publishing 
company Pvt. Ltd., New Delhi, 2010, p. 16. 
4. Singh Inderjeet, Katyal Rakesh, Kaur Surjeet, Insurance Management, 1st edition, 
Kalyani Publishers, New Delhi, 2008, p. 2. 
5. Bodla, B.S., Garg M.S., Singh K.P., Insurance Fundamentals, Environment and 
Procedures, 1st edition. Deep and Deep Publications, New Delhi, 2009, p. 3. 
6. See Singh Inderjeet, Katyal Rakesh, Kaur Surjeet, op cit, p. 3. 
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value of the loss suffered by the family of each dying person were taken to 
be Rs. 50,000. The total loss would work out to Rs. 10,00,000. If each person 
of the group contributes Rs. 500 per year, the common fund would be Rs. 
10,00,000. This would be enough to pay Rs. 50,000 to the family of each of 
the 20 dying persons. Thus, the risks in case of 20 persons are shared by 
2000 persons. 
Illustration 2 
hi a village, there are 250 houses, each valued at Rs. 2,00,000. Every year one 
house gets burnt, resulting into a total loss of 2,00,000. If all the 250 owners 
came together and contributes Rs. 800 each, the common fund would be Rs. 
2,00,000. This is enough to pay Rs. 2,00,000 to the owner whose house got 
burnt. Thus, the risk of one owner is spread over 250 house owners of the 
village. 
Different definitions are given by different persons on the subject of 
insurance. Some definitions are based on principle and some are based on 
practice. So, definitions of insurance are classified into two ways: 
a) Functional Definition 
b) Legal Definition 
Functional Definitions 
1. "Insurance is a process in which uncertainties are made certain." 
MacGill 
2. "Insurance is a plan wherein persons collectively share the losses of risks." 
John Megi 
3. "Insurance is a source of distribution of loss of few persons into many persons." 
Rock fell 
4. "The function of insurance is primarily to decrease the uncertainty of 
events." , 
Reigel and Mille 
5. "The collective hearing of risk is insurance." 
William Beveridge 
^ 
'Insurance is a plan by which large number ofpedpfe associate themselves 
and transfer, to the shoulders of all, risks attached to individuals." 
D.H. Mage 
7. "Insurance is a provision xvhich a prudent man makes against fortuitous or 
inevitable contingencies, loss or misfortunes. It is a form of spreading risks." 
Thomson 
8. "Insurance is a co-operative device to spread loss caused by a particular risk 
over a number of persons who are exposed to it, who agrees to insure 
themselves against that risk." 
ProfR.S. Sharma 
9. "Insurance is an instrument of distributing the loss of few among many." 
W.A. Disnadle 
10. "Insurance is a contract by which one Party for a compensation called in the 
premium assumes particular risk of the other party and promises to pay to 
him or his nominee a certain or ascertainable sum of money on a specified 
contingency." 
E.W. Fitterson 
11. "Insurance is a device for the transfer to an insurer of certain risks of 
economic loss that would otherwise be borne by the insured." 
Allen L. Mayerson 
On the basis of above functional definitions, we may conclude that: 
a) Insurance is a co-operative device by which risks are distributed among 
large number of persons. 
b) Insurance provides security against losses or risks. 
c) Based on the law of probability, contribution of each person is 
calculated and a common fund is raised out of which losses are 
compensated. 
d) Insurance is a plan in which losses of uncertain events are secured. 
Legal Definitions 
1. "Insurance is a contract in which sum of money is paid by the assured in 
consideration of the insurer's incurring the risk of paying a large sum upon 
a given contingency." 
Chief justice Tindal 
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2. According to Per Lawrence ] in Lucena vs. Craufurd7 
A contract of insurance is a contract hy which one party in consideration of the 
adequate price paid to him to the risk becomes security to the other, that he 
shall not suffer loss, damage or prejudice hy the happening of perils specified to 
certain things, which may he exposed to these. 
3. Insurance may he described as a social device where by a large group of 
individuals through a system of equal contribution may reduce or 
eliminate certain measurable risks of economic loss common to all members of 
the group. 
Britannica Encyclopaedia 
4. Insurance is a form of contract or agreement under which one party agrees in 
return for a consideration to pay an agreed amount of money to another party 
to make good for a loss, damage, or injury to something of value in which the 
insured has a pecuniary interest as a result of some uncertain event. 
Dictionary of Business and Finance 
5. Insurance is the payment of a sum of money hy one person to another on the 
understanding that in specified circumstances the second person will make 
good any loss suffered hy the first. 
Dictionary of Commerce 
From the above definitions^ we can conclude that: 
(a) Insurance is a contract whereby 
(b) Certain sum, termed as premium, is charged in consideration. 
(c) Against the said consideration, a large amount is guaranteed to be 
paid by the insurer who received the premium. 
(d) The compensation will be made in certain definite sum, i.e. the loss 
or the policy amount whichever may be. 
(e) The payment is made only upon a contingency. 
(1802) 3 BOS. 
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Nature of Insurance 
The exact nature of contract of insurance is described by Channel J; in 
Prudential Insurance Co. Ltd. Vs. Inland Revenue Commissioners^ 
He Observed: 
"WJtat is a contact of insurance? The Attorney General says that to make it 
an insurance it must be an insurance against something and as to that it was 
said for the appellants that it will be true enough as regards fire and marine 
hut was not true of life policy. One condition required of a contract to he in 
any sense a contract of insurance. It may be a contract zvhere by for some 
good consideration, usually but not necessarily a periodical payment, you 
secure for yourself some benefit usually, but not necessarily the payment of a 
sum of money upon the happening of some event. What is called insurance 
against something? The assuring that you will have a sum of money if a 
particular event happens." 
"The next thing is that the event should be one which involves some amount 
of uncertainty. There must be some uncertainty whether the event will ever 
happen or if it is an event which must happen there must be an uncertainty 
as to the time of its happening, that idea appears to me to be involved in the 
word insurance." 
Per Lawrence ]. in Lucena Vs. Crafurd^ observed: 
"The general nature of insurance is to protect men against uncertain events 
which may otherwise he some disadvantage to them not only to those 
persons, to whom positive loss may arise by such events occasioning the 
deprivation of that which they may possess, hut also those who in 
consequences of such events may have interpreted from them the advantage 
or profits which hut for such event they will acquire according to the 
ordinary and probable course of things," 
8. (1904) 2 KB 658-73. 
9, See Supra Note 7. 
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Features of Insurance 
The following are the features of the insurance as per the need of 
insurance to the individual as well as society: 
1. Risk Transfer: Insurance is a process to share the losses that might 
occur to a person or his family on the happening of a particular event. 
The event may be death of a person, perils and hazards in voyage, fire, 
accident and many more other certain events. The loss resulting from 
these events if insured are shared by the insured in the form of 
premium. Thus, risk is transferred from one person to a group.^o 
2. Co-operative Tool: Insurance is a cooperative tool under which a pool 
of persons willing to share the losses brought together "voluntarily or 
through agents". An insurer is not able to compensate all the losses by 
his own money. So, by insuring huge number of persons, he generate 
the ability to pay the amount of loss. Hence, insurance is a co-operative 
device.i^ 
3. Compensation at the Time of Loss: This is the hallmark of insurance. 
That compensation is paid at the time of loss or contingency. If the loss 
occurs, payment is made. Since the life insurance contract is a contract 
of certainty, because the contingency the death or the expiry of term, 
will certainly occur, the payment is certain. 
4. Payment: On the happening of the contingency, the insurer is legally 
bound to pay for the loss suffered by the insured. The amount of 
payment is based upon the value of loss suffered by the insurer on the 
happening of a specified event. The insurer promises to pay a certain 
amount on the happening of a specified event, but the amount of loss as 
well as happening of loss, are required to be proved. 
5. Large Number of Insured Person: To stretch the benefit of insurance to 
the large number of people, it is pre-requisite to insure large number of 
10. See Bodla B.S. Gang, M.C. and Singh K.P., op. cit., p. 5. 
11. Id. 
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persons because the lesser would be the cost of insurance and it will 
lower down the an\ount of prenxium.^ '^ 
Functions of Insurance 
Insurance performs variety of functions, which are advantageous to the 
common people directly or indirectly. As such, functions of insurance can be 
divided into three categories: 
a) Primary Functions 
b) Secondary Functions 
c) Indirect Functions or other functions 
A) Primary Function: The Primary function of insurance is to distribute 
equally the financial losses of individuals into many people. This is well 
explained by fire insurance where the policyholders pay premiums into a 
common fund, out of which those who suffer losses are compensated. 
i 
Insurance must be offered to the public at large on attractive terms so as to 
encourage public towards insurance and also provide them reasonable 
profits.^ 3 
B) Secondary Functions: The secondary function of insurance is to provide 
capital to the industry in various forms. It reduces the risks and losses by 
creating new avenues of capital investments in different organisations; and 
the sum received in form of premium by different insurance companies is 
made available for the overall economic development of the country. 
Insurance by reducing the risks or fear of losses increases the efficiency 
of the business. It gives a soothing effect to the business by providing feeling 
of security, which in turn it leads to the entire developments and growth of 
the insurance industry.^^ 
12. Ibid. 
13. See Dinsdale, W.A., Elements of Insurance, 2nd edition, Macmillan publishers. New 
York, 1958, p.6. 
14. See Singh Inderjeet, Katyal Rakesh, Kaur Surjeet, op. cit, p.ll. 
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C) Indirect or other Functions: 
(i) The large funds collected by insurers are invested, thereby indirectly 
assisting the Government, public authorities and industry as a whole. 
(ii) Insuranc transaction.; on an international basis makes a substantial 
contribution to the Country's invisible exports.^^ 
(iii) Insurance encourages capital formation in the society. This helps in 
investment of insurance.'^ ^ 
Parties to Insxirance 
The contract of insurance involved tvv^ o parties: The Insured and the 
Insurers. 
1. Insured: This term refers to the party effecting the insurance either 
through an agent or through broker.^'' In other words, the person to 
whom the undertaking is given and whose interests are to be protected 
by the policy is called the insured.^^ 
2. Insurer: 
(a) Any individual or unincorporated body of individuals or body of 
corporate incorporated under the law of any country carrying an 
insurance business [not being a person specified in sub-clause (c) of 
this clause] who-
i. carries on that business in India, or 
ii. has his or its principal business or is domiciled in India, or 
iii. with the object of obtaining insurance business employs a 
representative, or maintains a place of business in India. 
(b) Any body corporate carrying on the business of insurance, which is 
a body corporate incorporated under any law for the time being in 
force in India, or stands to any such body corporate in the relation 
15. See Dinsdale, W.A., op.'cit, pp. 6-7. 
16. See Garg, R.K., op. cit, p. 17. 
17. See Dinsdale, W.A., op. cit, p. 4. 
18. See Singh, Brijnandan, op. cit. p. 7. 
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of a subsidiary company within the meaning of the Indian 
Companies Act, 1913, as defined by subsection (2) of section 2 of 
that Act, and 
(c) Any person who in hidia has a standing contract with underwriters 
who are members of the society of Lloyd's whereby such person is 
authorised within the terms of such contract to issue protection 
notes, cover notes or other documents granting insurance cover to 
others on behalf of the underwriters. 
But does not include a principal agent, chief agent, or an insurance 
agent or a provident society.^ '^  
In other words, insurer refers to the person granting protection to the 
insured against unspecified loss or damage. 
Essentials of Insurance 
As discussed above that, there are two main parties in a insurance 
contract, i.e. the insurer and the insured. Insurer is the one who undertakes to 
pay the sum guaranteed on the happening of an unforeseen event and insured 
who pays the premiums for insurance protections. The essentials of an 
insurance contract like any other contracts according to section 10 of the 
Indian contact Act, 1872 are as foUowsi^ o 
1. Offer^ i and Acceptance:22 - For a valid insurance contract there must 
be an offer from insurer and it must be accepted by the insured; only 
than an insurance contract can take placets 
It must be noted that acceptance to insurance contract must be absolute 
and unconditional.24 
19. See The Indian Insurance Act 1938, Section 2(9) 
20. See Singh Inderjeet, Katyal Rakesh, Kaur Surjeet, op. cit, p. 17 
21. The Indian Contract Act, 1872, section 2(2) 
22. Ibid, section 2(b) 
23. See Dr Bangia. R.K. Indian Contract Act, 11th Edition, Allahabad law Agency, 
Allahabad, 2009, pp. 4-17 
24. Ibid Section 7 (i) 
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2. Legal Consideration: For a valid insurance contract, there must be a 
legal consideration, s^ In the words of Pollock, "Consideration is the 
price for which the promise of the other is bought and the promise thus 
given for value is enforceable." 
According to Indian Contract Act, 1872 consideration is defined as 
foUows:-
"When at the desire of the promisor, the promisee or any other person has 
done or abstained from doing, or does or abstains from doing or promises to 
do or to abstain from doing, something such act or abstinence or promise is 
called a consideration for the promise."^^ 
So, insurance is a contract by which one party in a consideration called 
premium, takes over a particular risk of the other party and promises to pay 
to the insured or his nominee a certain sum of money on the happening of an 
unspecified event.^'' 
3. Competency: The parties to the contract should be competent to 
contract.^8 Every person in competent to contract: 
a) Who is of the age of majority according to the law. 
b) Who is of sound mind, and 
c) Who is not disqualified from contracting by any law to which he 
is subject.29 
A minor is not capable of entering into a contract. A contract by a minor 
is void except contracts for necessaries. A person is said to be of sound mind 
for making a contract if at the time when he makes it, he is capable of 
understanding it and of forming a rational judgment as to its effect upon his 
interest.30 
25. See The Indian Contract Act, 1872, Section 10 
26. See The Indian contract Act, 1872, Section 2(d). 
27. See Singh, Inderjeet, Katyal Rakesh and Kaur Surjeet, op. cit, p. 17. 
28. See The Indian Contract Act, 1872, Section 10 
29. See The Indian Contract Act, 1872, Section 11 
30. See Dr. Bangia, R.K., op.cit, p.l8 
63 
As far as the insurance contracts are concerned, only those insurers can 
grant insurance policies that have been issued licenses by Insurance 
Regulatory and Developnnent Authority (IRDA). Similarly, minor people, 
people of unsound mind and criminal background persons cannot take on 
insurance.31 
4. Free Consent: When both the parties have agreed to a contract on the 
terms and conditions of the agreemer\t in the same sense and spirits, 
they are said to have a free consent.^ ^ Consent is said to be free when it 
is not cause by: 
a) Coercion 
b) Undue influence 
c) Fraud 
d) Misrepresentation 
e) Mistake33 
As far as insurance contracts are concerned free consent forms the basis 
of it. 
5. Legal Object: 
The fifth and the last requirement for the formation of a valid insurance 
contract is that parties must contract for a lawful object. ^ ^ The object of the 
agreement should be lawful.^ ^ ^n object that is: 
a) not forbidden by law, or 
b) is not immoral, or 
c) opposed to public policy, or 
d) which does not defeat the provisions of any law, is lawful.-"^  
31. See Insurance Regulatory and Development Authority [Registration of Indian Insurance 
Companies] Regulations, 2000, 
32 See Dr. Singh. Avtar, Law of Contract, 6th edition 1994, p. 137 
33. See The Indian Contract Act, 1872, Section 14 
34. See The Indian Contact Act 1872, Section 10 
35. See Dr. Singh, Avtar, op. cit, p. 199 
36. See, The Indian Contract Act; 1872, Section 23 
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In proposal form, the object of insurance is asked which should be legal 
and the object should not be concealed. If the object of insurance, like the 
consideration is found to be unlawful, the policy is void.^ ^ 
Principles of Insurance 
As already discussed, the essentials of insurance contract derive their 
validity from section 10 of Indian Contract Act 1872, and it makes contract of 
insurance a special type of contract. The Indian Contract Act defines a 
contract, as "All agreements are contracts if they are made by the free consent 
of parties competent to contract, for a lawful consideration and with a lawful 
object and are not hereby expressly declared to be void" .3^  As such, insurance 
is a contract by which insurer for consideration i.e. premium promises to take 
the risks of the insured and agrees to pay him or his legal nominee a specified 
sum of money on a contingency or loss.^ ^ In this way, insurance contract, in 
addition to this fulfills the essential requirement of a valid contract i.e. 
proposal, acceptance, free consent, competency of the parties. Some of the 
fundamental principles of insurance are as follows: 
a) Utmost good faith 
b) Insurable interest 
c) Indemnity 
d) Subrogation 
e) Contribution 
f) Proximate cause 
g) Mitigation of loss, etc.^ o 
Now we shall discuss in detail all these basic principles of insurance: 
37. See Bodla, B.S., Garg M.C, and Singh, K.P. op. cit, p. 20. 
38. See Supra Note 37 
39. See Singh Inderjeet, Katyal Rakesh and Kaur Surjeet, op. cit, p. 91. 
40. See Gongva, P.P.S., Elements of Mercantile Law, 2nd Edition, Sultan Chand Publishers, 
New Delhi, 1999, p. 699 
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1. Utmost Good Faith: 
The true concept of good faith i.e. uberrimaefidei is given by Lord 
Blackburn in Brmonlie Vs. CamTpheiy^^ as: 
"In poHcies of insurance whether Marine Insurance or Life Insurance, 
there is an understanding that a contract is uberrimaefidei i.e. if you know any 
circumstance at all that may influence the underwriters opinion as to the risk 
that he is incurring, and consequently as to whether he v i^ll take it or what 
premium he will charge if he does take it, you will state what you know. There 
is an obligation to disclose, what you know and the concealment of a material 
circumstance known to you whether you thought it material or not, avoids the 
policy. But in other contracts it is not so". 
It is fundamental principle of insurance law that the contracting parties 
must observe utmost good faith. Good faith forbids either party from 
concealing of what he privately knows, to draw the other into bargain from 
his ignorance of fact and his believing the contrary.'^ ^ "Xherefore, both the 
parties to the contract are required to observe utmost good faith and should 
disclose every material fact known to them. There is no difference between a 
contract of insurance and any other contract except that in a contract of 
insurance there is a requirement of utmost good faith.'*-'^  The burden of proof 
to show non-disclosure or misrepresentation is on the insurance company44 
and this is a heavy one.^ s The duty of good faith is of a continuing nature in as 
much no material alteration can be made to the terms of the contract without 
the mutual consent of the parties.''^ Just as the assured has a duty to disclose 
41. (1880) 5 A.C. 925. 
42. See United India Insurance Company Ltd. Vs. MKJ Corporation, AIR (1998), 92 Comp 
Cases 331 (333). 
43. See General Assurance Society Ltd. Vs. Chandumu Jain, AIR, (1996) SC1644. 
44. See Life Insurance Corporation of India vs. Smt. GM Chamabasama, AIR(1991) ,1 SCC 
357. 
45. See Life Insurance Corporation of India vs. Parvathavardhini Amual, AIR (1965), Med 
357. 
46. See United India Insurance Co. Ltd, Vs. MKJ Corporation, AIR (1996) SCC 428. 
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all the material facts, the insurer is also under an obligation to do the same.^^ 
The insurer cannot subsequently demand additional premium^s nor can he 
escape liability by contending that the situation does not warrant the 
insurance cover.'^^ Recently Supreme Court of India in P.C Chacko Vs 
Chairman, Life Insurance Corporation of India, held that from the very fact 
that the contract of insurance involves a risk and it purports to shift the risk 
from one party to the other, each one is required to be absolutely innocent of 
every circumstance which goes to influence the judgment of the other while 
entering into the transaction.^o 
Legal Basis of Utmost Good Faith 
In the leading English case Lord Mansfield stated the basis for the 
principle of utmost good faith as: 
"Insurance is a contract upon speculation. The special facts, upon luhich 
the contingent chance is to be computed, lie most commonly in the 
knowledge of the insured only: the underwriters trust to his representation 
and proceeds upon the confidence that he does not keep back any 
circumstance in his knowledge, to mislead the underwriter into a belief 
that the circumstances does not exist, and to induce him to estimate the 
risk as if it did not exist"^'^ 
The Apex Court in the case of Hand Era Textile Ltd. vs. Oriental Insurance 
Co. Ltd.^V^as stated that: 
"The contract of the insurance, like other contracts of insurance, differs 
from any ordinary contract in that it requires, throughout its existence, the 
utmost good faith to be observed on the part of both the insured and the 
insurers." 
47. See The Indian Marine insurance Act, 1906, Section 21(a) See LIC of India vs. Asha Goel, 
AIR (2001) sec 160. 
48. See Hanil Era Textile Ltd. vs. Oriental Insurance Company Ltd., AIR (2001) 1 SCC 269. 
49. See United India Insurance Co. Ltd. vs. MKJ Corporation, (1996) 6 SCC 428. 
50. AIR (2007) 1 SC ALE 329. 
51. See Carter Vs. Boehn (1766) 3 Burr 1905. 
52. AIR (2001) 1 SCC 269. 
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The Karnataka High Court in National Insurance Company Ltd. vs. Mirza 
Govinda Arrappa Pai and Son's^^ states the basis of utmost good faith as: 
"that the contract of insurance being a contract uberrimaefides based on 
utmost good faith when the consignor himself has not acted in a prudent 
manner so as to further the trust, which the insurance company had in the 
transaction it cannot he saddled with the responsibility." 
Extent of Inherent Duty of Good Faith 
Sections 19,20 and 21 of the hidian Marine Insurance Act, 1963 provide 
a clear indication as to the effect of non-observance of utmost 
good faith, what facts the assured should disclose, or need not disclose etc. in 
a contract of marine insurance. These may be taken as applying Mutatis 
Mutandis (with necessary changes) to all classes of insurance.54 
Insurance is Uberrimaef idei^ s 
A contract of Marine insurance is a contract based upon utmost good 
faith and, if that be not observed by either party, the contract may be avoided 
by the other party. 
Disclosure by assured^^ 
1) Subject to the provisions of this section the assured must disclose to the 
insurer, before the contract is concluded every material circumstance 
which is known to the assured, and the assured is deemed to know, 
every circumstance which in the ordinary course of business, ought to 
be known by him. If the assured fails to make such disclosure, the 
insurer may avoid the contract. 
2) Every circumstance is material which would influence the judgement 
of a prudent insurer in fixing the premium, or determining whether he 
will take the risk. 
53. AIR (2005) (2) Kar LJ171. 
54. See Srinivasan's M.N., Principles of Insurance Law, 9th edition. Lexis Nexis Butter 
Worth Wadhva Publishers, 2009, p. 358. 
55. See Indian Marine Insurance Act, 1963, Section 19 
56. Ibid, Section 20 
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3) In the absence of inquiry the follovv^ ing circumstance need not be 
disclosed, namely: 
a) Any circumstance which diminishes the risk; 
b) Any circumstance which is known or presumed to be know to 
the insurer. The insurer is presumed to know matters of 
common notoriety or knowledge and matters which an insurer 
in the ordinary course of his business, as such, ought to know; 
c) Any circumstance to which information is waived by the 
insurer; 
d) Any circumstance which it is superfluous to disclose by reason 
of any express or implied warranty. 
4) Whether any particular circumstance, which is not disclosed, be 
material or not, is in each case, a question of fact. 
5) The term circumstance includes any communication made to, or 
information received by, he assured. 
Disclosure by Agent effecting Insurance^'' 
Subject to the provisions of the preceding section as to circumstances 
which need not be disclosed, where an insurance is effected for the assured by 
an agent, the agent must disclose to the insurer: 
a) every material circumstance which is known to him, and an agent to 
insure is deemed to know every circumstance which in the ordinary 
course of business ought to be known by, or to have been 
communicated to him; and 
b) every material circumstance which the assured is bound to disclose, 
unless it comes to his knowledge too late to communicate it to the 
agent. 
Illustration 
X made a proposal to Y an insurance company, for an insurance policy 
on his life for Rs. 500,000. On the proposal form, he truthfully answered all the 
questions and disclosed all the material facts. After a few days, but before the 
acceptance of the proposal by the insurance company, X seriously fell ill. But 
this fact was not disclosed to the insurance company. The proposal was 
accepted by the company the next day. And bA^ o days thereafter, X died due to 
57, Ibid, Section 21 
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his illness. The insurance company came to know about X's illness for the first 
time only on his death, in a claim on the pohcy. In this case the insurance 
company was not liable to pay the claim. Thus, due to X's illness there was 
material alteration in the risk between the date of the proposal and its 
acceptance, and the notice of the same was not given to the company. Thus, 
there was a breach of good faith. 
2. Insurable Interest 
Insurable .interest is a basic essential of any contract of insurance. At a 
general level, this means that the party to the insurance contract who is the 
insured or policy holder must have a particular relationship with the subject 
matter of the insurance, whether that be a life or property or a liability to 
which he might be exposed. The absence of the required relationship will 
render the contract illegal, void or unenforceable depending upon the type of 
insurance.5** 
Lawrence, J. has given definition of insurable interest in Lucena vs. 
Craufurd^^as follows-
"A man is interested in a thing to whom advantage may arise or prejudice 
may happen from the circumstances which may attend it.... And whom it 
importeth that its condition as to safety and other quality should continue. 
To be interested in the preservation of a thing, is to be so circumstanced with 
respect to it as to have benefit from its existence, prejudice from its 
destruction." 
According to Patterson, insurable interest is a relation between the 
insured and the event insured against, so that the occurrence of the event 
would result in substantial loss or injury of some kind to the insured.^o 
Section 7 of the Marine Insurance Act, 1963 defines insurable interest as: 
58. See Srinivasan, M.N., op cit, p. 365. 
59, (1806) 2 BOS & PNR 269. 
See Patterson. E.W., Elements of Insurance Law, Sir Isaac Newton Publishers, 
Johannesburg, 1960, p. 109. 
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(i) Subject to the provisions of this Act, every person has an insurable 
interest who is interested in a marine adventure.^^ 
(ii) In particular, a person is interested in a marine adventure where he 
stands in any legal or equitable relation to the adventure or to any 
insurable property at risk there in. In consequence of which he may 
benefit by the safety or due arrival of insurable property, or may be 
prejudiced by its loss or by damage there to or by the destruction there 
of or may incur liability in respect thereof.^ ^ 
So, insurable interest may be defined as a pecuniary interest in the 
subject matter of insurance. 
To constitute insurable interest, it must be an interest whereby the risk 
would by its proximate effect cause damage to the assured, that is to say, 
cause him to lose a benefit or incur a liability.''^  The validity of an insurance 
contract, in India, is dependent on the existence of an insurable interest in the 
subject matter. The person seeking an insurance policy must establish some 
kind of interest in the life or property to be insured, in the absence of which, 
the insurance policy would amount to a v^ a^ger and consequently void in 
nature.*^ "* 
The test for determining if there is an insurable interest whether the 
insured will in case of damage to the life or property being insured, suffer 
pecuniary loss.^ ^ ^ person having a limited interest can also insure such 
interest.66 
Insurable interest varies according to the nature of the insurance. The 
controversy as to the existence of an insurable interest between spouses was 
settled by the court, which held that such an interest could 
61. See The Marine Insurance Act, 1963. 
62. Id. 
63. See Seagrave vs. Union Insurance Company Ltd. (1886) LR1 CP 305. 
64. See Anclil vs. Manufacturer's Life Insurance Company (1899) AC 604 (PC). 
65. See New India Insurance Company Ltd. vs. G.N. Sainani, (1997) 6 SCC 383. 
66. See Tomilson (Haulters) Ltd. vs. Hoplurane, 1966 (1) AC 418. 
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exist as neither was likely to indulge in any mischievous game.^'' The same 
analogy may be extended to parents and children. 
Time when Insurable Interest Must Exist 
In life and personal accident insurance, it is enough if insurable interest 
exists at the time policy is effected.^ ^ In fire and motor insurances, it must exist 
both at the inception of the contract and at the time of loss. In marine 
insurance it must exist at the time of the loss, though not when the insurance is 
effected. When the contract is entered into, the insured must at least have an 
exception of acquiring such an interest.*'^  
In view of definitio* of "an adventure analogous to a marine 
adventure" in section 4 (2) of the Marine Insurance Act, 1963, corresponding to 
section 135-A of the Transfer of Property Act, 1882, existence of interest apply 
to cases where the goods or movables are exposed to perils incidental to local 
or inland transit.''^ 
Illustration: 
P borrowed Rs. 2,00,000 from Q, a money-lender and mortgaged his 
house with him, Q as security for the repayment of loan. In this case, both P 
and Q have insurable interest in the house, and may insure the same in order 
to protect their respective interest. 
3. Indemnity 
The term indemnity may be defined as the security against the loss. The 
object of contract of insurance is to make good the loss suffered by the insured 
person i.e. to place the insured person as nearly as possible in the same 
position in which he was immediately before the happening of the event 
against which he was insured. Thus, every contract of insurance except, life 
67. See Griffith vs. Fleming (1909) 1 K.B. 805. 
68. See Dalby vs. India and London Insurance (1854) 15 CP 365 
69. See Srinivasan.M.N., op. cit, p. 383. 
70. See Gaya Muzaffar pur Roadways Comp. vs. Fort Gloster Industries Ltd., AIR 1971 Cal. 
494 (503). 
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insurance and personal accident insurance is a contract of indemnity7^ This 
means that it is not a contract to make a gain. It is to leave him neither a loser 
nor a gainer subject to his insuring the property for its full value/^ In Castellian 
vs. Preston^^ Brett LJ explained that: "Every contract of marine, fire insurance is 
a contract of indemnity and of indemnity only, the meaning of which is that 
the insured person in case of a loss is to receive a full indemnity but is never to 
receive more. Every rule of insurance law is adopted in order to carry out this 
fundamental rule.^ * The principle of indemnity which means that the insured 
can in no event make a gain out of that transaction is a salutary rule of law to 
keep in check a human weakness. The insured will otherwise be tempted to 
destroy the property himself or connive at its destruction and claim the sum 
insured." An insurance against fire or riot is a contract of indemnity and the 
undertaking by the insurer is that, if the insured suffers any loss" in respect of 
the insured property, the insurer will indemmify the insured to the extent of 
the actual loss, the maximum limit of indemnity being the sum mentioned in 
the insurance contract. ^ ^ 
Indemnity is such a fundamental principle of insurance that the 
doctrine of subrogation and contribution are corollaries of this principle to 
further ensure that the insured does not make any profit out of the insurance 
transaction.^^ 
Although the principle of indemnity puts the insured person in the 
same position as if the loss has not occurred, the amount of indemnity may be 
limited by certain conditions: 
a) Injury or loss sustained by the insured has to be proved. 
b) The indemnity is limited to the amount specified in the policy 
c) The insured is indemnified only for the proximate causes. 
71. See Gogna, PPS, op. cit., pp. 700-701. 
72. See Srinivasan, MN, op. cit., p. 385. 
73. (1883) 1 Q & A 380. 
74. See M Venkatachalapathy vs. United India Insurance Comp. Ltd. Ill, AIR (2005) ACC 
640, Union of India vs. Sri Sardar Mills Ltd., AIR (1973) SC 281. 
75. See Life Insurance Corporation of India vs. Firm Tirath Ram and Sons and others, AIR 
(1966) 36 Company cases (105). 
76. See Varia Silk Mills vs. CIT, AIR (1991) SC 2104. 
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d) The market value of the property determines the amount of 
indemnity.'''' 
Illustration: 
Ram insured his house against fire with Khan Pvt. Ltd., an insurance 
company. The house was insured for Rs. 5,00,000. Afterwards, the house was 
destroyed by fire, and it was estimated that it would be restored to its original 
condition by spending Rs.1,00,000. In this case Ram can recover Rs.1,00,000 
from the Khan hisurance Company as the actual loss suffered by him is 
Rs.1,00,000 only. 
4. Subrogation 
Subrogation means the substitution of the insurance company in place 
of the assured in respect of all the rights and remedies, which the assured has 
against the third party. Therefore, if the insured person recovers the full 
extent of the loss from the insurance company, then the insurance company 
gets the rights and remedies of the assured and can proceed against the third 
party for the recovery of compensation. And if the insured person also 
receives the compensation from the third party in respect of the same loss, 
then he must pay over that amount to the insurance company.^ ** 
The doctrine of subrogation confers upon the insurer the right to 
receive the benefit of such rights and remedies as the assured has against third 
parties in regard to the loss to the extent that the insurer has indemnified the 
loss and made it good. The insurer is therefore, entitled to exercise whatever 
rights the assured possesses to recover to that extent compensation for the 
loss, but it must do so in the name of the assured.''^ 
Subrogation by act of law would not give the insurer a right to serve in 
a court of law in his own name. Subrogation is concerned solely with the 
mutual rights and liabilities of the parties to the contract of insurance. It 
confers no right and imposes no liabilities upon third parties. They are 
11. See Desai Nishith Associates "Introduction to Indian Insurance", Available on 
www.Nishithdesai.com visited on 05/06/2009 
78. See Gongva, PPS, op. cit,p. 702. 
79. See Oberai Forwarding Agency vs. New India Assurance, AIR 2000, SC 855. 
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strangers to the contract and the insurer who had paid the loss gets no refund 
or remedy against anyone. Thus, the assured only can serve such parties in his 
own name.80 
The doctrine of subrogation confers two specific rights on the insurer. 
Firstly, the insurer is entitled to all the remedies which the insured has 
against the third party incidental to the subject matter of the loss, such that the 
insurer can take advantage of any means available to extinguish or diminish, 
the loss for which the insurer has indemnified the insured. 
Secondly, the insurer is entitled to the benefits received by the assured 
from the third party with a view to compensate himself for the loss.^ ^ 
The fact that an insurer is subrogated to the rights and remedies of the 
insured does not ipso jure enable him to sue third parties in his own name.**^  It 
will only entitle the insurer to sue in the name of insured, it being an 
obligation of the insured to lend his name and assistance to such an action.^ ^ 
When does Right of Subrogation Arise 
The right of subrogation only arises when the policy is a valid contract 
of insurance. There is no room for the application of subrogation where the 
so-called insurance is a mere wager and is void as such.^ '* In order to bring in 
to existence the insurer's right of subrogation, it is necessary that the claim of 
the insured under the policy be actually paid to him;^ ^ ^ ^xd it arises upon the 
payment of a partial as well as upon the payment of total loss.^ ^ 
The insurer havs no right of subrogation in cases where the insured 
property is destroyed by the acts for which the assured would have been 
responsible in law if the property had not been his own, for the insurer takes 
80. See Union of India vs. Sri Sardar Mills Ltd., AIR 1973 SC 281. 
81. See Castellan vs. Preston, (1881), All ER 494. 
82. See UOI vs. Sri Sarda Mills Ltd, Supra Note 83 
83. See Vasudeva Mudaliar vs. Caledonian Insurance Company & Another, AIR 1965 Mad 
159. 
84. See Edward and Co. vs. Motor Union Assurance Co. (1922) 2 K.B. 249. 
85. See Midland Insurance Co. vs. Smith (1881) 6 Q.B.D. 561. 
86. See Simpson vs. Thomson (1877) 3 A.C. 279. 
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the risk of the negUgence, if not wilful, as part of the risk against which they 
insure.^^ 
Illustration; 
Rahim insured his factory against fire with Shayam Pvt. Ltd., an 
insurance company. The factory was damaged by fire which was caused by 
Manmeet, a miscreant. The insurance company compensated Raheem for the 
full loss suffered by him. Now, the insurance company can proceed against 
Manmeet as it acquires all those rights which are available to Raheem against 
Manmeet. 
5. Contribution 
According to Federation of Insurance Institute, Bombay, contribution 
may be defined as the right of an insurer who has paid a loss under a policy to 
cover a proportionate amount from other insurers who are liable for the loss. 
When a person gets a subject matter insured with more than one insurer 
called the "Double Insurance" whereby in the event of damage, he cannot 
claim anything more than the total loss from all the insurers together. Under 
the principles of indemnity, the insured cannot be restored to a better position 
than before the loss. In such cases the total loss suffered by the assured is 
contributed by different insurers in the ratio of the value of policies issued by 
them for the same subject matter.*^ ^ 
Conditions for Contribution 
a) The insured must be the same person in all the insurance policies. 
b) The occasion insured against must be the same in all the insurance 
policies. 
c) The subject matter of the insurance must be common in all the 
insurance policies. 
d) The insurance policies must be with the different companies and all 
policies must be in force at time of loss or damage. 
87. Id. 
88. See Singh Inderjeet, Katyal Rakesh & Kaur Surjeet, op. cit., p. 113. 
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e) One of the insurance companies must: have paid to the insured person 
more the share of its loss.^^ 
f) When that insurer has discharged his HabiHty, he is entitled to call upon 
the other insurers of the same risk to contribute their share of the loss.'*" 
The right of contribution is based not in contract but on what has been 
said to be the plainest equity that burdens should be shared equally. It would 
be inequitable for any of the insurers to receive the benefit of the premium 
without being liable for their share of loss.^^ 
The liability of an individual insurance company under the principle of 
contribution is determined by applying the following formula: 
Sum insured by the insurer , i X loss 
Total sum insured 
Illustration: 
Suppose Mr. Mohan insured his residential house against the risk with 
three insurers in the following manner: 
Amount (Rs.) 
Sum insured with insurer - A = 1,00,000 
Sum insured with insurer - B = 1,00,000 
Sum insured with insurer - C = 1,00,000 
Total sum insured = 3,00,000 
The property is destroyed in fire and the loss is estimated Rs.60,000. 
Now, the insured Mr. Mohan wants to get claim from insurer, C. There arises 
the problem of valuing proportionate recoveries from the other insurer i.e. A & 
B. In such cases, the insured is obliged to prefer to get claims from all the 
insurer, each of whom shall pay only his proportion of the loss calculated in 
the following manner: 
89. See Gongva, PPS, op. cit., p, 703. 
90. See Weddell vs. Road Transport and General Insurance, (1931), All ER Rep 609,611. 
91. See Legal and General Society vs. Bank Insurance Company, (1992) QB 887. 
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Proportion of a particular insurer: \^ "^'/;,, 
Sum insured by the insurer , 
••— — — X l o s s 
Total sum insured 
Thus, in the above problem the loss of Rs.60,000 shall be compensated 
by all insurers as calculated below: 
Contribution of insurer A:-
1,00,000 
3,00,000 
Contribution of insurer B:-
_ 1,00,000 
3,00,000 
Contribution of insurer C:-
1,00,000 
X 60,000 = Fls. 20,000 
X 60,000 = Rs. 20,000 
X 60,000 = FLs. 20,000 
3,00,000 
So, this is how contribution is done by insurance companies. 
In practice, almost all the fire insurance policies and majority of 
accidental policies contain a contribution clause. 
6. Proximate Cause 
The term 'cause proxima' is a latin phrase which means nearest or 
proximate or immediate cause.^^ 
Lord SHAW has given the definition of proximate cause as "Proximate 
cause means the active, efficient cause that sets in motion a train of events 
which brings about a result, without the intervention of any force started and 
working actively from a new and independent source."^^ 
The doctrine of proximate cause is expressed in the maxim "cause 
proxima non remota spectator" which means that the proximate and not the 
92. See Singh Inderjeet, Katyal Rakesh and Kaur Surjeet, op. cit., p. 116. 
93. See Ley land Shipping Company vs. Norwich Fire Insurance Company, 1918, AC 350. 
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remote cause, shall be taken as the cause of loss. The insurer is thus has to 
make good the loss of insured that clearly and proximately results, whether 
directly or indirectly from the event insured against in the policy .^ ^ 
The doctrine of proximate cause, which is common to all branches of 
insurance, is based upon the presumed intention of the parties as expressed in 
the contract into which they have entered. But it must be applied with good 
sense, so as to give effect to, and not to defeat that intention.^^ 
In other words, a proximate cause is the active and efficient cause, 
which sets the other causes in motion and brings about the loss. If the 
proximate cause is within the risk covered, the insured person can recover the 
compensation from the insurance company. But, if the loss is brought about by 
the cause which is attributable to the misconduct of the insured person, the 
insurance company is not liable.^ ^ 
Illustration: 
A Cargo of flowers in a ship was insured against loss arising on account 
of perils of sea. The ship carrying the flowers was delayed by storm. Due to the 
delay, the flowers got deteriorated and were of no use. In such case, insurance 
company was not liable as the loss was not caused by the perils of sea but by 
the delay, which was not an insured peril. 
7. Mitigation of Loss 
Mitigation of loss refers to the minimization of the loss. When the 
insured event happens, it is the duty of the insured person to take all 
reasonable steps for the purpose of minimizing the loss. It is to be noted that 
the insured person is not required to risk his own life for this purpose. He is 
required to take such steps as an un insured rational person would take under 
the similar circumstances. And he should not become negligent or inactive on 
the happening of the event merely because the property is insured. If his 
94. See Stanley vs. Western Insurance Company, 1868, LR 371. 
95. See Sreenivasan, MN, op. cit, p. 435. 
96. See Gongya, PPS, op. cit, p, 701. 
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negligence is proved, the insurance company may avoid the payment of loss 
attributable to his negligence.^^ 
Illustration: 
Sohan insured his goods against fire for Rs.80,000 with Khan insurance 
company. The fire broke out in the godown where these goods were lying. But 
Sohan did not take any step to put out the fire. The goods worth Rs.25,000 
were destroyed in the fire and it was proved that out of this, the loss, of 
Rs.15,000 was due to Sohan's negligence. In this case Khan Insurance 
Company may be liable to pay Rs.10,000 only. 
Importance of Insurance 
The importance of insurance may be studied under three heads: 
(a) Importance to an individual 
(b) Importance to business 
(c) Importance to society 
(A) Importance to an Individual 
(i) Insurance provides security and safety to the individual, 
(ii) Insurance provides peace of mind to the individual, 
(iii) It eliminates dependency of individual on others in bad times, 
(iv) Insurance serves as a source of savings.^^ 
(B) Importance to Business 
(i) Insurance provides financial help in the business. 
(ii) Insurance reduces uncertainty of business losses. 
(iii) Insurance improves efficiency of the business. 
(iv) Insurance provides indemnification. 
(v) Insurance provides employees security in the business.^^ 
97. See Gongva, PPS, op. cit., p. 703. 
98. See Singh Inderjeet, Katyal Rakesh and Kaur Surjeet, op. cit., pp 13-14. 
99. Ibid, pp. 14-15. 
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(C) Importance to Society 
(i) Insurance provides protection to society's wealth. 
(ii) Insurance helps in increasing the economic growth of the country. 
(iii) Insurance improves standard of living of the people of the country. 
(iv) Insurance provides huge social security benefits to the society. 
(v) Insurance helps in accelerating the production cycle of the economy. 
(vi) Insurance helps in reducing the inflation.^ ^o 
Growth of Non-Life Insurance in India 
Premium 
The non-life insurance industry underwrote total premium of Rs.42.576 
crore in 2010-11 as against Rs.34.620 crore in 2009-10, registering an impressive 
growth of 22.98 per cent as against an increase of 14.06 per cent recorded in the 
previous year. The public sector insurers has exhibited impressive growth rate 
of 14.49 per cent. The private general insurers have registered growth of 24.67 
per cent, which is much higher than 13.44 per cent achieved during the 
previous year. 
Gross Direct Premium Income in India of Non-Life Insurers 
(Rs. In crore) 
Insurer 
Public 
Private 
Total 
Source: Insurance Regulate 
2009-10 
20643.45 
(14.49) 
13977.00 
(13.44) 
34620.45 
(14.06) 
ry Development Authority (I 
2010-11 
25151.83 
(21.84) 
17424.63 
(24.67) 
42576.45 
(22.98) 
RDA) Report, 2010-2011 
100. Id, p. 16. 
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Segment wise premium growth 
The Motor business continued to be the largest non-Ufe insurance 
segment with a share of 42.70 per cent (43.46 per cent in 2009-10). It reporteci 
growth rate of 20.82 per cent (12.83 per cent in 2009-10). The premium 
collection in Health segment has continued to surge ahead at Rs.9.944 crore in 
2010-11 from Rs.7.311 crore of 2009-10, registering growth of 36.01 per cent. 
This has resulted in increase in share of health segment to the total premium to 
23.35 per cent in 2010-11 (21.12 per cent in 2009-10) the growth in the Health 
segment far out-paced the growth rate achieved by the non-life industry as a 
whole. The premium collection from Fire and Marine segments increased 
byl7.72 per cent and 16.20 per cent respectively in 2010-11 after remaining 
stagnant in 2009-10. 
All public sector insurers (except United India) are underwriting 
non-life insurance business outside India. United India ceased its operations 
outside India in 2003-04. The total premium underwritten outside the country 
by the three public sector insurers stood at Rs. 1.265 crore in 2010-11 as against 
Rs. 1.195 crore in 2009-10 registering growth of 5.86 per cent (11.04 per cent in 
the previous year). The premium underwritten outside India accounted for 
2.89 per cent of total premium underwritten. 
New India has continued to be the largest public sector general insurer 
underwriting premium outside India, with the premium underwritten outside 
India constituting 13.71 per cent of the total premium underwritten by the 
insurer in 2010-11. In case of Oriental, the contribution of outside India 
premium to the total premium has worked out to 2.02 per cent in 2010-11, 
marginally lower than 2.43 pr cent in 2009-10. National Insurance continued to 
have a small component of overseas business at 0.39 per cent in 2010-11, 
slightly lower than 0.45 per cent in 2009-10. 
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Gross Direct Premium from Business outside India: Non-Life Insurers 
(Rs. in crore) 
Insurer 
National 
New India 
Oriental 
Total 
2009-10 
20.81 
(30.49) 
1056.63 
(11.58) 
117.97 
(3.81) 
1195.41 
(11.04) 
2010-11 
24.47 
(17.56) 
1128.37 
(6.79) 
112.55 
(-4.60) 
1265.39 
(5.85) 
Source: Insurance Regulatory Development Authority (IRDA) Report, 2010-11 
Of the total premium of Rs. 1.265 crore written outside India in 2010-11. 
New India underwrote a higher premium of Rs. 1.128 crore (Rs. 1.056 core in 
2009-10), its market share in the total outside India premium of public general 
insurers has increased to 89.17 per cent from 88.39 per cent in 2009-10. 
National underwrote a premium of Rs. 24.47 crore (Rs. 20.81 crore in 2009-10). 
The outside India premium underwritten by Oriental Insurance has stood at 
Rs. 113 crore which is lower than previous years Rs. 118 crore, recording a 4.60 
per cent decline. 
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Segment-wise Non-Life Premium 
Department 
Fire 
Marine 
Motor 
Health 
Others 
Total Premium 
2009-10 
11.18 
6.26 
43.46 
21.12 
17.98 
100.00 
2010-11 
10.70 
5.92 
42.70 
23.35 
17.33 
100.00 
Source: Insurnnce Regnlatonj Development Authority (IRDA) Report, 2010-2011 
30 
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D 2009-1 O B 2010-11, 
Source: Insurance Regulatory Development Authority (IRDA) Report, 2010-2011 
(Fig) Growth of Non-Life Insurance in India 2009-2011 
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From the above discussion it can be concluded that the non-Hfe insurance 
sector witnessed significant growth of 8.1 percent during 2010. Its performance 
is far better when compared to global non-life premium, which expanded by 
2.1 percent during the same period. The share of Indian non-life insurance 
premium in global non-life insurance premium increased slightly to 0.58 
percent, thereby improving its global ranking to 19* in comparison to 26* in 
last year. 
85 
B. Under Islamic Legal System 
In the contemporary world insurance has become of utmost importance 
for every individual and business of entire corporate vv^ orld for reducing risks 
and losses and mitigating the huge impact of catastrophes on their lives and 
wealth. Financial institutions across the world came out with insurance to 
safeguard the business and individuals against losses. In 1970's when Islamic 
Banking initiated its operations, it created a need for a Shariah compliant 
alternative to conventional insurance, to be considered against the Shariah 
tenets due to the involvement of Riba, Gharar and gambling. To fulfil this gap 
in Islamic finance cycle, the concept of Islamic Insurance (Takaful) i.e. Takaful 
has been introduced and developed.^"! 
Islamic Insurance {Takaful) is a concept which has its roots in Islamic 
muamalat i.e. banking transactions, following the rules and regulation of 
Islamic law. Islamic Insurance {Takaful) has been practiced in numerous forms 
for more than 1400 years. It is originated from Arabic word Kafalah, which 
means "joint guarantee" or "guaranteeing each other". Islamic Insurance 
(Takaful) system is based upon the principle of mutual co-operation, 
responsibility, assurance, protection and assistance between groups of 
participants. It is a kind of Mutual Insurance.^ o--
Islamicity of Islamic Insiirance (Takaful) 
The principles of Islamic Insurance are based upon the holy verses of 
Quran and Hadiths of Prophet Mohammed (PBUH). There are few Quranic 
Verses and TIadith upon which various Islamic jurists had decided that the 
principles of Islamic Insurance [Takaful) are in tune with Islamic fundamentals. 
Few Quranic verses and Hadiths are as follows: 
101. See Ayub Mohammad, Takaful, An alternative to Conventional Insurance, 
Understanding Islamic Finance, 1st edition, lohn Wiley Publishers, Singapore, 2009, 
p.417. 
102. IFSB & IMS- Exposure Draft on Issue in Regulation and Supervision of Takaful, Aug 2006, 
p.5. 
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1. Basis of co-operation: "Help one another in al-Birr and in al-Taqwa 
(virtue, righteousness and piety) but do not help one another in sin and 
trans gression."^03 
2. Basis of Responsibility: The place of relationships and feelings of 
people with faith, between each other, is just like the body: when one of 
its parts is affiliated with pain, then the rest of the body will be 
affected.104 
3. Basis of Mutual Protection: By my life which is in Allah's Power, 
nobody will enter Paradise if he does not protect his neighbour who is 
in distress.^ 05 
4. Allah will always help his servant for as long as he helps others.^ o^ 
5. One the Muslims (Maumin) and another the Muslims {Maumin) is just 
like a building whereby every part is it's strengthen the other part.^ o^ 
Rationale of Islamic Insurance {Takaful) 
Islamic Insurance (Takaful) is founded on the idea that what is uncertain 
with respect to an individual may cease to be uncertain with respect to a very 
large number of similar individuals. Insurance by combining the risks of many 
people enables each individual to enjoy the advantage provided by the law of 
large numbers.^ o^ 
Generally Muslims societies avoid Commercial Insurance, mainly for 
two reasons. Firstly, it is regarded as unnecessary, because under Muslims 
societies members are required to help each other, especially the victims of any 
hazardous misfortune. Secondly, due to the severe prohibitions of Usuary 
(Riba), uncertainty (Gharar) and gambling (maysir) involved in the 
103. V:2 
104. Narrated by Imam al-Bukhari and Imam Muslim, 
105. Narrated by Imam Ahmad bin Hanbal, 
106. Narrated by Imam Ahmad bin Hanbal and Imam Abu Daud. 
107. Narrated by Imam al-Bukhari and Imam Mushm. 
108. Siddiqui Nejatuallah Mohammad "Evolution of Islamic Banking and Insurance as 
system rooted in Ethics, read this paper at the college of Insurance, New York in Takaful 
form, April 26,2000. Available at www.financeinislam.com 
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conventional insurance. Furthermore, conventional insurance companies are 
involved in other forbidden business, including alcohol, perk, indecent 
entertainment and other prohibited activities. 
The second aspect is genuine and must be followed in order to avoid 
prohibitions, while the first one is only a myth. Islam itself provides that one 
must find ways to avoid uncertainties and disasters whatever and wherever 
possible, and to protect ones or one's family's burden if such event occur. 
The principles of Shariah always intend to save human beings from 
hardships and distress. The Holy Quran says: 
"Allah intends for you ease, and he does not want to make things difficult for you".'^^^ 
"Allah wishes to lighter (the burden) for you, and man was created weak"™ 
One day Prophet Mohammad (PUBH) saw a person leaving a camel in 
the jungle, he asked him, "]Nhy don't you tie down your camel"! He answered, "/ 
•put my trust in Allah". The Prophet (PUBH) said, "Tie your camel first, then put 
your trust in Allah" }'^'^ 
From the above Quranic Verses and Hadith we can conclude that idea of 
getting protection cover against risk is permissible in Islam. The rule of 
necessity comes into play to find the proper solutions. Therefore Islamic 
scholars have desired it necessary and expedient to develop a system of 
insurance based upon Islamic principles to enable Muslims societies to protect 
themselves against misfortunes and lessen the burden of losses in a manner 
which is in consonance with the Shariah principles.^i^ 
There are few definitions of Islamic Insurance (Takaful) as given by 
various scholars and Institutions: 
109. 11:185. 
110. IV;28 
111. Narrated by Al-Tirmizi and Ibn Majah. 
112. See Ayub, Mohammad, op. cit., pp. 418-419. 
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Definitions: 
1. "Islamic Insurance (Takaful) is a process of agreement among a group of 
persons to handle the injuries resulting from specific risks to all of them 
are venerable. A process, thus initiated, involves payment of 
contributions as donations, and leads to the establishment of an insurance 
fund that enjoys the status of a legal entity and has independent financial 
liability." 
Accounting and Auditing organization for Islamic Financial Institutions, 
Bahrain 
2. "Takaful is perceived as co-operative insurance, where members 
contribute a certain sum of money to a common pool." 
Emirates Institute for ESanking and Financial studies 
3. "Islamic Insurance (Takaful) policyholders co-operate to create a risk pool 
for a defined category of their risks, and contribute to a mutual 
underwriting fund from which benefits are payable to indemnify them in 
the case of losses arising from such risks." 
Islamic Financial Qualification, 2006 
4. "Takaful is defined as joint guarantee, and is an agreement between 
group members, contractually in agreement between themselves for joint 
guarantee to protect and indemnify each others against a loss arising out 
of misfortune." 
Georgious Narraouti 
5. "Takaful means Mutual protection and indemnity." 
Dr. Mohd. Daud Bakar 
6. "Takaful refers to participants mutually contribute to a common fund 
with indemnity in case of loss." 
Syed Imran Raza Jaf ari 
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7. "In a Takaful arrangements the participants contribute a sum of money as 
a Tabarr'u (donation) in to a common fund that will be used mutually to 
assist the members against a defined loss or damage." 
Islamic Financial Services Board, exposure draft Dec 2008 
8. "Takaful means a mutual guarantee or assurance based on the principles 
of al-aqd (contest) provided by a group of people living in the same 
society against a specific risk that befalls on an individual's life or 
possessions." 
Khaled Kassar 
It is earnestly submitted that Islamic Insurance (Takaful) can be defined 
as a mutual agreement between the pool of people or participants, who are 
ready and willing to share all effects of risk that may be inflicted upon any one 
of them. 
MEANING: Takaful is the Islamic counterpart of conventional insurance. The 
basic principle of Takaful is that it is a financial transaction involving mutual 
co-operation among two parties to protect one of them from unseen future 
risk. Under Takaful transaction insured pays a fixed amount of premium 
(amount of money) to the insurer with a mutual agreement that the insurer is 
legally bound to protect the insured from any unexpected loss which should 
happen within the agreed time period. On the other hand if loss does not occur 
within the stipulated time period, the insured is entitled to receive whole 
amount paid in form of premium along with the profits accumulated on the 
paid premiums based on the cardinal principle of Mudharbah, an Islamic 
financial technique. So, both the insurer and insured are bound mutually to 
help each other for financial transaction. 
The bond of mutual co-operation between both the parties is in line 
with Quranic principle of mutual co-operation as Allah (SWT) commanded to 
the effect: 
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"And co-operate you one another in righteousness and piety.'^^^ 
Under Islam the practice of mutual co-operation is not given a free hand 
as a limit to it, is set by Almighty prohibiting mankind from co-operating 
among themselves in any manner which incorporate sinful elements. Allah 
says to the effect: 
"And do not co-operate in sin and rancour.'^^'^ 
"And help one another towards piety and fearing of Allah, and do not help one 
another towards sinfulness and transgression."'^^^ 
From the above verses of the Holy Quran, we can say that practice of 
Takaful business is based upon the Islamic concept of mutual co-operation and 
solidarity if the transaction is operated based on the basic principle of 
al-Mudharabah which is permissible in the eyes of Allah and carried out with 
sincere dedication and intention of protecting the insured against future 
unexpected financial loss, it will not only benefit the insured but whole of the 
society.ii^ 
Thus, it is clear that Takaful is based upon the principle of mutuality and 
it avoids any commercial contract between the insurer and the insured as the 
concept of providing identity under Takaful does not involve any idea of 
commercial relationship between the insurer and the insured. The crucial fact 
is that, the Takaful operator is not an insurer in case of the conventional 
insurance, but he is merely an operator who manages the Takaful business. 
Thus, Takaful from the point of view of Arabic Morphology depicts that 
two or more parties providing indemnity to each other. As one party intends 
to indemnify the other party and expects the vice-verse. It is essential that 
every person must contribute a particular amount of money to a common 
fund, but it is not compulsory that all of those, who are contributing in this 
113. V:3 
114. Id. 
115. V:2 
116. See Billah, Mohd Masum, "Islamic Insurance (Takaful). Its origin and development , 
Arab Law Quarterly, vol. 13, No. 4 (1998) pp. 386-87. 
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fund are entitled to any consideration, as the actual payment of any indemnity 
(loss) will depend on the occurrence of a specified event against which the 
Takaful fund is established to provide indemnity. The system of Takaful gives 
an opportunity to every member of Takaful fund to be indemnified when he is 
entitled to the indemnity. It is also noted that the concept of Takaful is based on 
the principles of ShariahP'^ 
The Shariah Basis of Islamic Insurance (Takaful) 
The near Shariah equivalent word for insurance in Arabic is "Tamein", 
which means to reassure, safeguard and guarantee through indemnity to 
losses. It also denotes trust, loyalty, confidence and fidelity and refers more to 
guarantee than to co-operative sharing of losses among a group.^ ^^ 
Islamic Insurance (TakafiU) is based on the following rules and 
regulations of Shariah which should be compulsorily mentioned in the 
documents of the company conducting Takaful business: 
1. Donation Commitment (Tabbaru), as it should be stipulated that the 
participant donate his contribution and the returns there on to the 
insurance account for payment of indemnity and may undertake to bear 
any deficit that may occur, as per regulations. 
2. The company that arranges the insurance deal should maintain two 
separate accounts, one for its own rights and liabilities, and the other for 
the rights and liabilities of the policyholders. 
3. The company should ensure the role of the agent in managing the 
insurance account and the role of the Mudarib or agent in investing the 
insurance assets. 
4. The insul-ance account is entitled to the insurance assets and their 
returns on investment and should bear the liabilities relating to these 
assets. 
5. The adopted role may comprise disposal of the surplus in a way that 
serves the cause of common interest of the participants, such as 
accumulation of reserves, reduction of the contribution, charitable 
donations and partial or full distribution of the surplus among the 
117. See Dr. Bakar, Mohd. Daud; Shariah Prii\ciples Governing Takaful Models, Takaful 
Islamic Insurance (Takaful) Concepts and Regulatory Issues, Simon Archer, Rifaat 
Ahmed Abdel Karim, Volker Nicrhai(edit), 1st edition, lohn Wiley Publishers, 
Singapore, 2009, pp. 31-32. 
118. See Ayub Mohd, op. cit, p. 420. 
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participants. The managing company is not entitled to any share of the 
surplus. 
6. When the company is liquidated, all provisions and accumulated 
reserves pertaining to insurance should be spent on charitable purpose. 
7. Preference should be given to policyholders to participate in 
management of the insurance operations through appropriate legal 
arrangements that enable them to exercise their control rights and 
protect their interest. Such arrangements could include, among others, 
representation of policyholders in the Board of Directors. 
8. The company should adhere to the rules and principles of Islamic 
Shariah in all activities and investment, especially in refraining from 
provision of insurance coverage for Shariah barred items, activities or 
purposes. 
9. A Shariah Supervisory Board should be formulated for issuance of 
Fatwa (legal opinion) that are binding to the company and 
establishment of an internal unit for Shariah monitoring and auditing.^'^ 
The above rules and regulations are provided by Shariah for the 
operation of Takaful business. 
Reasons for Acceptability of Islamic Insurance {Takaful) 
According of Islamic Scholars, the concept of Islamic Insurance (Takaful) 
is acceptable in Islam for the following reasons: 
1. Policyholders co-operate among themselves for their common good. 
2. Every policyholder pays his subscription to help those that need 
assistance. 
3. Losses are divided and liabilities spread according to the community 
pooling system. 
4. Uncertainty is eliminated in respect of subscription and compensation. 
5. It does not derive advantage at the cost of others.'^ ^o 
119 See "Shariah standards for Islamic Financial Institution: Study Material of Accounting 
and Auditing Organization for Islamic Financial Institutions", Bahrain, pp. 472-473. 
120 See "Takaful-Islamic Insurance (Takaful): Study Material of Emirates Institute for 
Banking and Financial Studies", Chapter-6, p. 44, 
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Characteristics of Islamic Insurance (Takaful) 
Basically there are three important characteristics of Islamic Insurance 
(Takaful) which are as follows: 
1. Mutual Help 
2. Mutual Responsibility 
3. Mutual Protection from losses. 
Under the operating system of Islamic Insurance (Takaful) the person 
seeking protection engages himself in a scheme of co-operation with other 
persons to mutually insure one another. The corporation that was the Takaful 
scheme is not the insurer but is merely an institution which provides the 
technical and entrepreneurial skills required to bring the persons at one place, 
to collect, manage and invest the contributions and to process the claims. 
Under Takaful system, the members of a group jointly agree to assure if 
anyone of them suffers a loss, he could be compensated by money collected in 
a Takaful fund by all the members. 
Another significant characteristic of Takaful system is that, the funds 
collected from the participants are invested in profit and loss sharing ventures 
based on the Islamic principle of Mudharabh and not in interest earning 
enterprises. The profits from such investments are shared between the 
participants and Takaful Corporation in accordance with a pre-agreed ratio.^ 21 
Essentials of Islamic Insurance {Takaful) 
Insurance under Islam possesses certain essential ingredients upon 
which an insurance contract is to be held valid. Those essentials are classified 
into four main categories: 
1. Sincerity 
2. Shariah Principles 
3. Presence of Moral Attributes 
4. The Essentials of an Insurance Contract 
121. See Mahmood, Nik Raulah, "Takaful: The Islamk System of Mutual Insurance: The 
Malaysian Experience", Arab Law Quarterly, Vol. 6, No. 3 (1991), pp. 286-87. 
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1. Sincerity 
The first essential of Islamic Insurance (Takaful) is the requirement of 
absolute sincerity. Every Islamic Insurance (Takaful) transaction and dealing 
require absolute sincerity and pious intention so as to achieve the desired 
result from Allah. 
"And they have been commanded no more than this, to worship Allah 
offering his sincere devotion."'^'^'^ 
This has further been elaborated by the tradition of the Prophet (PUBH) 
as Narrated by Omar Ibn Khattab the Holy Prophet (PBUH) is reported to 
have said: 
"The validity of the actions is depending on intention and therefore every 
man shall have but that which he intended."^'^^ 
Thus, the parties to Takaful must have sincerity not to make profits, but 
to work upon the principles of mutual co-operation, solidarity and 
brotherhood, towards protecting one from unexpected future losses. This is 
because Allah never looks at any material gains but at the purity of sincerity in 
their hearts. The Holy Prophet (PUBH) said to this effect as narrated by Abu 
Huraira, the Holy Prophet (PBUH) is reported to have said: 
"Verily Allah never looks at your physical shape not at your appearance 
hut considers sincerity in your hearts ...."^ ^^  
Furthermore, in Takaful operations the parties must by all possible means 
put their trust and faith in Allah so as to get his protection from the 
consequential unexpected future loss. The rational behind this is that an 
insurer formally undertakes just to compensate the insured against a loss 
though the insurer is not liable to guarantee unlimited protection. The 
122. LXXXXVIILS. 
123. Bukhari and Muslim (agreed), Kitabul Imam 
124. See Sahi Muslim compiled in An Nawawi, Riyadhussalihim (trans. Bangla) Ali, Maulana 
Syed Muhammad, et al., Riadussaliheen, Vol. 1, Bangladesh Islamic Center, Dhaka, 1990, 
No. 7, p. 5. 
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basis behind this is that Allah is the one who has the power of protection 
over all in the universe.^^s j ^ g verse of Holy Quran reflects this:-
"To him belongs the domination of the heaven and the earth: to give life and 
death: And He has the power over all things, ""i^ s 
2. Shariah Principles 
The second essential of Islamic Insurance (Takaful) is the presence of 
Shariah Principles without which a Islamic Insurance (Takaful) content will not 
be valid. The Takaful Act of Malaysia, 1984 provides that Shariah based 
insurance is ei\forceable if it is in consonance with the principles of ShariahP'^ 
Therefore a valid Takaful content should follow the Shariah principles. It is to be 
noted that Islam is one and the only system of life recognized by Allah^^s ^nd 
therefore it is logical that every Takaful transaction should obey the divine 
rules and regulations recognized by Allah. Any transaction which is not in line 
with such rules and regulations made by Allah will lost its validity.^29 Allah 
says to the effect. 
"If any one desires any system other than Islam it will never he recognized by 
Allah/'^^o 
3. Presence of Moral Attributes 
An Islamic Insurance (Takaful) content must contain moral attributes 
and also confirm to moral sanctions. Those moral attributes and sanctions are 
categorized as foUowed:-
1, The Principle of Good faith: Good faith is the essence of an Islamic 
Insurance (Takaful) contract. An Islamic Insurance (Takaful) contract 
must also involve honesty, full and fair disclosure of information 
125. See Bilkh Masum, OJJ cit, p396. 
126. LVII:2. 
127. See The Takaful Act, Malaysia, 1984, Section 2 
128. III;19 
129. See Billah Masum, op cit, p. 397. 
130. 111:85. 
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and truthfulness. The justification of this principle is given by the 
following verse of the Holy Quran: 
"Do not misappropriate your property among yourselves in vanities. "^^'^ 
2. The Principle of Mutual Co-operation: The parties involved in a 
Takaful contract must focus upon the principle of mutual 
co-operation to protect one from unexpected future losses rather to 
have intention to earn profits. ^ 2^ x^ig is in line with the divine 
sanction of Holy Quran:-
"Help the one another is righteousness and piety. "'^^^ 
4. Essentials of An Insurance Contract 
The following essentials are required in a Shariah based Islamic 
Insurance (Takaful) Transaction:-
a) The parties to the contract must be legally capable to enter into contract. 
b) There must be the presence of insurable interest. 
c) It must contain an indemnity clause i.e. insurer is bound to compensate 
the insured for loss suffered. 
d) There must be timely payment of premiums. 
e) There must be presence of mutually free consent of the parties. This 
requirement has been justified by the Quranic Sanction:-
"Do not misappropriate your property among yourselves in vanities, but let 
there be amongst you traffic and trade by mutual good-will."'^^^ 
f) Offer and acceptance are to be expressed in a formal agreement, in 
compliance with Shariah principles. 
g) Policy must contain the time period of indemnity clause. 
h) Last but not the least Takaful operations are to be based upon the 
principle of al-Mudharabah financing teclmique.^^s 
131. IV;29. 
132. See Billah Masum, op at, p. 397. 
133. V:3. 
134. IV:29. 
135. See Billah Masum, op cit, pp. 397-398. 
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PRINCIPLE OF ISLAMIC INSURANCE {TAKAFUL) 
Following are the main principles of Islamic Insurance {Takaful): 
1. Principle of Al-Mudarbah: Al-Mudarbah is the main and basic principle of 
Islamic Insurance (Takaful). It is a technique of trust financing where there 
is an agreement between two parties, one is the financier (rab-al-maal), the 
other the entrepreneur (Mudarib). The profit is shared out in accordance 
with the contract. The entrepreneur being rewarded for his efforts and the 
financier who can be the bank or an individual for the use of his capital 
and the risk in providing the capital."^ 
2. Principle of State Supervision and Control: The main aspects of Islamic 
Insurance (Takaful) must be controlled and managed by the state authority 
based on the Shariah rules and regulation and nothing should be left 
unchecked and unadhered too. The objective behind this is to ensure the 
legality and fairness of all transactions operated by insurance companies, 
dealing with Islamic Insurance (Takaful), since insurance businesses are 
considered as trust businesses, where by insurance companies undertake 
to protect the insured from unexpected future losses. ^^ ^ xhe present 
researcher is also agreed with Dr Nejatullah Siddiqui when he says: 
"All insurance concerning perils to lives, limbs and health should be dealt with 
exclusively under the Supervision of the state." 
I also agreed with him: 
That Insurance against peril involving money and property should also be 
run hy the state.'^^^ 
Thus it is clear that all types of insurance transactions should be dealt 
exclusively under the supervision and control of the state. 
136. See Khorshid, Aly, Islamic Insurance (Takaful): A modern approach to Islamic banking, 
1st edition, Roultedge Publishers, Switzerland, 2008, pp 17-18. 
137. Ibid, pp. 157-159. 
138. See Siddiqui, M.N., Insurance is an Islamic Economy, 1st edition. Islamic Foundation, 
United Kingdom, 2003, p. 67. 
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3. Principle of Agency (wakala): Like the principle of Agency (wakala), the 
Islamic Insurance (Takaful) company also works as the agent of the 
policyholders, and receives a declared reinsinuation. Policyholders make 
contribution in two parts: a) Agency fees, b) risk sharing donation; that is 
credited to the policyholder's fund. In this way the Islamic Insurance 
(Takaful) company assumes the role of an agent [ivakil) of the policyholders 
backed by shareholders who have contributed capital to a shareholders 
fund that is managed separately from the policyholder's fund.^ ^^ 
4. Principle of Guarantee (Daman): Under Islamic Insurance (Takaful) 
insurer undertakes to guarantee a requisite protection for the insured 
against future unexpected loss, or risk. The basis of such guarantee lies in 
the fundamentals of old pre-Islamic Arabia principle of daman.i^o 
5. Principle of Rights and Obligations: Islamic Insurance (Takaful) policy 
has its fundamental basis in the principles of rights and obligations 
derived from humanity and nature. It is quite logical in every society that 
the person should get protection and be able to provide protection to its 
family, property, for the needed persons, helpless widows and children 
from unexpected future loss and risk.^ i^ Su^h logic could well be justified 
by following tradition of the Holy Prophet (PBUH). Narrated by Saad ibn 
Abi Wacjas the Holy Prophet (PBUH) is reported to have said: 
"It is better for you to leave your offspring wealthy than to leave them 
poor as kin others for help."^'^^ 
The Holy Prophet (PBUH) further highlighted the importance of 
providing protection to the widows and poor dependent in the following 
tradition: Narrated by Safioan bin Sails, the Holy Prophet (PBUH) said:-
139. See Kassar, Khaled, What's Takaful: A guide to Islamic Insurance (Takaful), 1st edition, 
BISC Publishers, Lebanon, 2008, pp. 58-59. 
.140. See Supra Note 15, p.408. 
141. See Billah, Mohd. Masum, op cit. p 409. 
142. See Sahih al Bukhari (trans. English) Khan, Dr. Muhammad Mushir, Kazi Publication, 
Lahore, 1979, vol. 8, No. 725, p, 477F. 
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"The one who looks after works for a widow and for a poor person, is like 
a warrior fighting for Allah's cause or like a person who fasts during the 
day and prays ovemight."^'^^ 
6, Principle of Mutual Co-operation: Under Islamic Insurance (Takaful) both 
the insurer and the insured mutually agree to a lawful co-operation, 
whereby the insured provides capital to the insurer, enabling him to invest 
the capital in a lawful business based on the principle of Mudharabah, 
while the insurer, in return of the capital mutually agrees to compensate 
the insured from unexpected future loss or damage. '^^ ^ Such mutual 
co-operation between the parties in Islamic Insurance {Takaful) transaction 
has been fairly justified by the divine principle of mutual co-operation, 
solidarity and brotherhood.i^s The relevant Quranic verse to this effect is:-
"Serve your mutual co-operation among yourselves in righteousness and 
piety"^^(> 
Purpose of Islamic Insurance (Takaful) 
From Islamic point of view following are the purposes and goals of Islamic 
Insurance (Takaful): ' 
1. Islamic Insurance (Takaful) protects helpless people from future 
unexpected loss which may cause hardship in their lives, i^ '' Holy 
Prophet (PBUH) gave the advice to the Ummah to come forward to 
relieve the hardship. Narrated by Abu Huraira, the Holy Prophet 
(PBUH) is reported to have said that: 
"Whosoever removes a worldly hardship from a believer Allah will 
remove from him one of the hardships hereafter whosoever alleviates 
the needy person, Allah will alleviate from him in this world and the 
next"i48 
2. Islamic Insurance (Takaful) helps in removal of poverty in the society 
and leads to a comfortable life. An insurance policy endures the insured 
143. Ibid, No. 35 p. 23. 
144. See Billah, Mohd. Masum, op cit, pp. 410. 
145. The takaful Act, 1984 (Malaysia), Section 2 
146. V;3. 
147. See Billah, Mohd. Masum, op cit, pp. 398. 
148. See Salih Muslims as cmplied in Nawawi Forty hadith (bans, Englidh) Ibrahims 
Ezzaddin et. al. IIFSO1985, No. 36, p. 1147. 
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against protection against the future unexpected lossJ^^ Allah also 
urges the people to have better life in this world and here in after. Allah 
says to this effect:-
^'our lord, give us a comfortable life in both the world and the here 
after/'^^o 
3. Islamic Insurance (Takaful) will lead to the entire development of 
mutual co-operation along with a spirit of brotherhood in the society.^ i^ 
As Allah itself recommends the practice of mutual co-operation:-
"Maintain a mutual co-operation among yourselves in righteousness 
and piety.'^^"^ 
4. Islamic Insurance {Takaful) practice creeites a self sewing society as the 
benefit of Islamic Insurance (Takaful) makes sure to the insurer that he 
will not be dependent for help only other person in difficulties. The 
suitable Quranic Verse to explain this is:-
Allah intends on easy life for you while he does not want you to be in 
difficulties.^^^ 
5. Lastly, Islamic Insurance (Takaful) also has its implicit logic in the sense 
that it provides security for one from unpredicted loss, and this may 
encourage other people in the society to take insurance cover so as to 
protect themselves from future loss or damage.^ 54 jj^g relevant Quranic 
Verse to explain this is:-
Allah permitted trade and transaction while prohibited involvement in 
Usuary,^^^ 
Benefits of Islamic Insurance (Takaful) 
The working mechanism of Islamic insurance (Takaful) is based on 
mutual responsibility and co-operation between the parties in order to provide 
guarantee of protection to the participants. There are certain benefits of Islamic 
Insurance (Takaful) which are as follows: 
1. Future Protection Benefits: Islamic Insurance (Takaful) provides 
protection cover in the form of mutual financial aid after paying request 
premium for a certain period of time. In case no unpredicted loss or 
149. Ibid, p. 399. 
150. II;201. 
151. See Billah, Mohd. Masum, op cit, pp. 399. 
152. V:3. 
153. 11:185 
154. Id. 
155. 11:275 
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damage takes place, all premium money will be returned with certain 
amount of profit on it. The future protection benefits may be in the term 
of, 
Family Jakaful benefits, and the 
General Takaful benefits. 
2. More Savings: Islamic Insurance (Takaful) provides great opportunity 
to Muslims to increase their savings by investing in Islamic Insurance 
(Takaful) policy based on Shariah principles. Islamic Insurance (Takafid) 
company plays a crucial role as a saving institution to serve the future 
interest of Muslim Community. 
3. Islamically Permitted Investment Opportunity: The basic feature of 
Islamic Insurance (Takaful) companies is that they mobilize and invest 
the savings of policyholders in Shariah permitted products. This 
provides a golden opportunity to the Muslims to invest their capital in 
accordance with Islamic principles. 
4. Participation in the Economy in a Collective Way: Islamic Insurance 
(Takaful) provides a platform from where not only Muslims but 
non-Muslims are also able to participcite in the economy in the most 
systematic way. Under Islamic Insurance (Takaful) there is a group of 
people pooling their resources for the benefits of other people. For 
example- the daughter of one family is going to get married, so people 
without being asked will try to assist in whatever manner they can. This 
illustration shows and emphasises the need to collectively participate so 
that the burden can be minimized. 
5. Opportunity to Do Good Deals and Charitable Works: By investing in 
Islamic Insurance (Takaful) policy one is indirectly involved in charity 
and welfare of the people. Under Islamic Insurance (Takaful) system a 
policyholder contributes premium to be donated in a special fund and 
this amount to be used for the fellow participants who are suffering 
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from misfortunes. Thus Islamic Insurance (Takaful) is based upon the 
principle of "Mutually help each other in righteousness and piety ."^ ^^  
PROHIBITED ELEMENTS IN TAKAFUL 
Under Islamic legal system, presence of certain elements are prohibited 
in the working of Islamic Insurance (Takaful), which are as follows: 
RIBA (Interest): 
Riba is usually translated in Urdu by the word 'Sud', which is of Persian 
origin and literally means 'profits'. The basic meaning of Riba is 'increase' or 
'addition' or 'surpluses. In the Shariah, Riba stands for an addition to the 
principal amount and, by implication it means, for a payment for the use of 
money which has been fixed beforehand. But it is a form of excess of 
unjustified appropriation of income. ^^ 7 The literal meaning of Riba as 
illustrated by the Quran in it at various places, such as-
i) To Ground: 
"And then heholdest the earth barren, then where we send down water 
upon it quicker andgrows."^^^ 
ii) To Increase: 
"God destroys Riba but makes always prosper."^^'^ 
"And whatever you invest in Riba so that it may increase upon the 
people's wealth it increase not with God."^^^ 
iii) To Rise: 
"And we gave them refuge upon a height."^^^ 
"As the likeness of a garden upon a hill."^^'^ 
156. Dr. Nurhashimah Mohd Yasin, "Socio-Benefit of Takaful" Al Nadah, 19 Vol. No. 2, Dec 
1995, See: financeinislam.com 
157. See Visser, Hans, Islamic Finance Principles and Practice, 1st edition. Islamic Foundation, 
United Kingdom, 2009, p. 31. 
158. XX1I:5. 
159. 11:276. 
160. XXX:39. 
161. XXIILSG. 
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iv) To Swell: 
"Then the torrent carried a swelling sum,"^^^ 
v) To Nurture: 
"My Lord, have mercy upon them (i.e. my parents) as they rised me up 
when I was little."^^^ 
"Did we not raise that amongst no as a child.'^^^ 
vi) Argumentation Increase in Power etc as: 
"He seized than with a surpassinggrip."^^^ 
"That one motion be more powerful than other motion." ^^ ^ 
Now we will see why Riba is prohibited and there are number of 
Quranic Verses to support this motion: 
1. "Those that live on Usuary shall rise up before Allah like man whom 
sat on has dissented by his touch, for they claim that Usuary is like 
trading. But Allah has permitted trading and forbidden Usuary. He that 
receives an admonition from his Lord and mends his way may keep 
what he has already caved, his fate is in the hands of Allah. But that 
pays no heed shall be consigned to Hell-fire and shall remain in it 
forever."^^^ 
2. "Allah has laid His course on Usuary and blessed alms giving with 
increase. He bears no love for the impious and the sinful."^^'^ 
3. "Believers have fear of Allah and waive what is still due to you from 
Usuary, if your faith be true."^'^^ 
4. "Believers do not live on Usuary, doubling your wealth many times 
over. Have fear of Allah and you shall prosper.'^'^^ 
5. "Because of their iniquity, we forbade the Jews good things which were 
formerly allowed them; because time after time they have debarred 
others from the path of Allah."^'^^ 
162. 11:275. 
163. XXIir.l7. 
164 XXVII;24. 
165. XXV;24. 
166. XXIILIO. 
167. XVI:92. 
168. ir.275. 
169. 11:276. 
170. 11:278. 
171. 111:130. 
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6. "Because they practice Usuaty-although they were forbidden it, and 
cheat others of their possessions, we have prepared for those of them 
that disbelieve a stem chastisement."^'^^ 
7. "That what you seek to increase by Usuary shall not be blessed by 
Allah, but the alms you give for this sake shall be repaid to you many 
times oz7 r^,"i''4 
The last two verses may not include an outright bar on Riba, they only 
state that Riba earnings are not blessed by God. An insurance contract has on 
element of Riba that is why it is prohibited under Islam. 
SECULAR VIEW ON THE PROHIBITION OF RIBA 
There are few secular views which provide a bare for the prohibition of 
Riba: 
1. Some authors are of the opinion that money in itself is not a factor of 
production and that a loan of money which does not hand in hand with 
al least some entrepreneurial risk taking should not bring a reward. 
Money or capital could only be witnessed as a factor of production 
when combined with entrepreneurship. 
2. Others have pointed out that capitalists reinvest their income. Capital 
accumulation makes the rate of profit fall, but interest rates will 
increase and in order of maintaining profits, the capitalists will lower 
wages or dismiss workers. Riba, thus creates exploitation and 
unemployment. 
3. A common man's view on the prohibition of Riba is that interest means 
a transfer of wealth from the poor to the rich, turns people away from 
productive enterprise or makes people selfish and stine-heated. 
KINDS OF RIBA 
From Islamic point of view Riba has been classified in to foUowing-
1. RIBA BY WAY OF DEFERMENT (Riab al-nasia): 
Riba is created by delaying completion of on exchange of counter valves 
and includes interest in the conventional sense of a pre determined 
payment for a loan, which may be a loan of money or a loan of goods. 
172. IV:160. 
173. IV:161. 
174. XXX:39. 
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2. RIBA BY WAY OF EXCESS (Riba al Fadl): 
Riba by way of excess means an excess or increase paid in a direct 
exchange of commodities. 
3. RIBA BY WAY OF LOAN (Riba al Jahiliyya): 
It is related to the transactions in which no increase was stipulated at the 
time of advancing a loan; however, if the debtor could not pay the 
principal amount at the time of maturity, the creditor used to offer him 
two options: either to pay the principal or to increase the amount in 
exchange for an additional term allowed by the creditor-^^s 
GHARAR (Uncertainty) 
The word 'Gharar' in the Arabic language means risk. It also has the 
connotation of deception and delusion. '^'^  Basically gharar means unknown or 
uncertain factors taking place in the commercial transactions. Islam prohibits 
gharar transactions because a party who is entering into the contract do not 
has sufficient knowledge of the facts of the contract and its result. Therefore, 
this can arise when the terms of contract contains the elements of doubt, 
uncertainty or indeterminacy. The another stipulation which gives birth to the 
gharar is that when the nature of contract itself gives rise to the possibility of 
fraud or deceit by one of the parties, such as when its terms are vague or 
uncertain. The bar on gharar stands for the sake of transparency and fairness. 
So, it is clear that in an insurance contract containing the essential 
element of gharar, under which neither the insurer nor the insured knows the 
nature of the contract nor limits of their rights and liabilities until the 
occurrence of the insured event take place.^'''' 
JUHALA 
Literally juhala means "uncertainty per se". Islam also prohibits juhala 
transactions. The pre-requisite of juhala is that all the information's pertaining 
175. Id. 
176. Id. 
177. See Mahmood, Nik Rakah, "Takaful: The Islamic System of Mutual Insurance, The 
Malaysia Experience", Arab Law Quarterly, Vol. 6, No. 3 (1991), p. 283. 
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to the contract must be known to the parties at the time of entering in to the 
contract, otherwise the contract is not vaHd. 
Under Hfe insurance contract, there is a presumption that the poUcy 
contrives and the parties remain bound by the contract until the occurrence of 
the insured event. The insured do not have any idea how long he will be 
paying the premiums or what will be the exact amount to be paid. On the 
other hand when the insured gets the policy money including dividends and 
profits, neither the insured nor the insurer knows the exact amount that will be 
paid on the happening of the insured event. 
Under non-life insurance i.e. general insurance, there is a presence of 
juhala. As most of the general insurance policies contained yearly contracts. So 
the insured has the knowledge of the amount of premium that he is required 
to pay for the year but he has no idea of the amount which the insurer will pay 
him on the happening of the insured event.^ ''^  
MAYSIR (Gambling) 
Maysir is a form of gambling. It means receiving profits without putting 
any effort. Basically Maysir is an activity where the sole intention is of windfall 
profits. For example- In a lottery where winning amount far above the cost of 
"purchased lottery ticket." Islam prohibits all transactions containing the 
element of Maysir. 7^*^  There are certain Quranic Verses to support the 
prohibition on the transactions involving the elements of Maysir:-
"They ask you about drinking and gambling, say: There is great 
harm in both, although they have some benefit for men; but, their 
harm is for greater their benefits/'^^^ 
''Believers, wine and games of chance, idols and divining arrows, 
are abominations devised by Satan. Avoid them, so that you may 
prosper.'^^^ 
178. Ibid., p. 284. 
179. See Kassar, Khaled, op. cit p.30. 
180. 11:219 
181. V:90. 
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"Satan seeks to stir up enmity and hatred among you by means of 
wine and gambling, and to keep you from the remembrance of Allah 
and from your prayers will you not abstain from them." ^^ ^ 
The above Quranic verses show the elenient of gambling. In a gamble 
the gambler pays a certain amount of money and subsequently hopes for a 
chance to gain an additional large amount of money. Any transaction 
involving such element of gambling is prohibited in the Sharia'h. 
The researcher v/ould like to conclude that Islamic Insurance (Takaful) 
works on the principle of mutual cooperation and mutual help among the 
members of a defined group. In other words Takaful is a method of joint 
guarantee among a group of members or participants against loss or damage 
that may be suffered by any of them. The members of the group by pooling 
.their contributions agree to mutually guarantee the participants against a loss 
due to a catastrophe or disaster suffered by any of them. On the occurrence of 
the event the sufferer would receive a certain sum of money to meet the loss or 
damage. Thus, the main objective of Takaful system from policy holder's point 
of view is mutual help and not earning profits or any windfall gains as in case 
of insurance under common legal system. 
182. V:91. 
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Chapter-Ill 
REINSURANCE 
A. Under Common Legal System 
Mankind is exposed to many serious hazards such as fire, disability, 
premature death etc. While it is impossible for the individual to foretell or 
prevent their occurrence, so men want to be cautious against all these. 
This need of getting cautious or secure gave rise to the concept of Insurance. 
Insurance is a promise to pay possible future claims against a premium today. 
It is a function of insurance by its numerous forms to enable individuals to 
safeguard themselves against such misfortunes. The progress of science and 
technology brought many revolutions in the functioning of the insurance 
companies, thus making insurers to face more complex risks, and special type 
of cover. In turn, the, insurers also v^ant some security. An insurer can accept 
only those risks that may be entirely handled by him, so to overcome the 
problems of insurers and to increase their risk taking capacity concept of 
Reinsurance was introduced. That can help the insurers to provide protection 
for vide range of risks. In principle, both these Insurance and Reinsurance are 
tools of risk management and mutually support. They supplement each other 
in providing risk mitigation to the individuals and organizations at micro 
level and to the nations at macro level. Conceptually both insurance and 
reinsurance are instruments of risk transfer and risk financing. 
After Independence, the general insurance business has seen 
significant growth. It has also witnessed the need for reinsurance protection 
which could be available only through foreign reinsurers. However, this had 
implications for the conservation of scare foreign exchange. Hence in 1956, 
some general insurance companies came together and formed "India 
Reinsurance Corporation", a professional reinsurance company. In 1961 an 
amendment was made to the Indian Insurance Act of 1938 to formalize the 
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voluntary arrangement by notifying the Indian Guarantee and General 
Insurance Company Ltd., a government company as "Indian Reinsurers". 
In 1966, Indian insurance companies initiated the formation of the 
reinsurance pools in the fire and marine insurance. Under this, a percentage 
of their fire and marine insurance business was ceded to the fire insurance 
pool and marine insurance pool, respectively. Such business was recorded 
among the same insurers, thereby spreading a portion of the risk under every 
policy among the members of the pool. At the time of naturalization, each 
company had its own reinsurance arrangement. After the formation of 
General Insurance Corporation of India (GIC), it was designated as the Indian 
reinsurer under section 101(A) (8) (ii) of the Indian Insurance Act of 1938. 
Thus reinsurance operations in India were controlled by the GIC with 
understanding with all companies. In order to ensure the retention of 
maximum business in the country and to secure the best terms from foreign 
reinsurers, the GIC and its subsidiaries had a common programme for 
reinsurance cessions. This programme was submitted by the GIC to the 
Government of India for approval. The Reserve Bank of India (RBI), permitted 
foreign exchange remittances on the basis of the approved programme. 
To control, manage and ensure the quality of the reinsurance business, 
the Single Window International Facultative and Treaty Division (SWIFT) 
was formed in 1991 at the GIC. It is working with the objective of 
concentrating on and pooling of the reinsurance capacity of the individual 
companies, thereby ensuring a better quality of business acceptance. 
The GIC has now been designated as the national reinsurer for the 
entire public sector as well as for private sector companies in respect of 
business generated in India.'^  
1. See, Palande, P.S., Shah, R.S. Lunawat M., Insurance in India Changing PoUcies and 
Emerging Opportunities, 3'''' Edition, Sage Publishers, New Delhi, 2006, pp. 50-52. 
110 
Meaning of Reinsurance 
Reinsurance is a transaction in which an insurer agrees for a premium, 
to indemnify another insurer against all or part of the loss that insurer may 
sustain under its policy or policies of insurer.^ 
For example: X company accepts a risk of Rs. 40,00,000 and transfers a 
part of it say 10,00,000 to another, Z company. 
A contract of reinsurance is made mainly between the insurers but the 
insured is in no way concerned with and possesses no right to make a claim 
against the reinsurer in case of loss. The original insured is in no way affected 
by this reinsurance contract and he has no relationship with the reinsurer.^ 
Definitions of Reinsurance 
1. "When an insurer transfers a part of his risk on a particular policy by 
insuring it with some other insurer, it is called reinsurance." 
Prof. R.S. Sharma 
2. "Reinsurance is an arrangement whereby an insurer who has accepted 
insurance transfers a part of risk to another insurer so that his liability 
on any one risk is limited to a figure proportionate to his financial 
capacity." 
The Federation of Insurance Institute 
3. "Where any amount of risk or risks from one hazard is such that it is 
beyond the limits which it is prudent for one insurer to carry it is 
necessary to affect reinsurance." 
Dr. R.K. Garg 
4. "An agreement between insurance companies under which one accepts 
all or part of the risk or loss of the other." 
German Commercial Law 
2. Tripathy Prava Nalini and Pal Prabir, Insurance Theory & Practice, 2"'' Edition, Prentice 
Hall of India Pvt. Ltd., New Delhi, 2006, p. 90. 
3. Dr. Garg, R.K., Fundamental of Insurance, 3'^ Edition, Dhanpat Rai publishing 
company Pvt. Ltd., New Delhi, 2010, p. 96. 
11] 
5. "Reinsurance is a contract by which an insurer is to be indemnified 
against any loss which he may sustain by reason of being himself 
compelled to indemnify the assured under the original contract of 
insurance." 
Home Insurance Com. of New York Vs. Victoria Montreal Fire Insurance 
Com. (1907) A.C. 59 
From the above definitions we can attempt to define Reinsurance as: 
1) A Contract of indemnity against liability by which the insurance 
company procures another insurance to insure against loss or liability 
by reason of the original insurance. 
2) Insurance by one insurance company of all or part of a risk accepted 
by it with another insurance company which agrees to reimburse the 
insurance company for the portion of the claim insured. 
Nature and Object of Reinsurance 
Contract of reinsurance is essentially a contract of indemnity, hence the 
reinsurers before paying money must be satisfied that the sum originally 
insured has been paid by the reinsured."* 
The object of reinsurance is to indemnify the insured against the risk or 
the part of the risk covered by the policy they themselves have insured.^ 
The essence of a contract of reinsurance is that it is a contract of 
complete or partial indemnity to the insurers on the original policy. In case of 
reinsurance the liability of the insurers is shifted to the reinsured, and the 
liability of the reinsurers is, therefore contingent upon the liability of the 
insurers, and the insurers will be indemnified accordingly. If the insurer does 
not pay under the original policy, the liability of the reinsurers does not arise, 
4, See Athenaeum Life Assurance Society Case (1859) 29 L.J.Ch. 35. 
5, See Jayce Vs. Realm Insurance Co., (1872), 41 L.J.Q.B. 355,7 Q.B. 580. 
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and the insurer in such a case is only entitled to a return of the premium, from 
the reinsurers.^ 
Features of Reinsiirance 
Following are the important features of reinsurance-
1. All the principle and rules of insurance are to apply on reinsurance 
contract. 
2. Under reinsurance contract reinsurer accept the liability of original 
insurer. 
3. Reinsurance contract is a contract between two insurers. 
4. Reinsurance contract is a contract of indemnity. 
5. Reinsurance contract and insurance contract are two different 
contracts. 
6. Reinsurer will only responsible for the legal responsibility of the 
insurer. 
7. Reinsurance can insure the same amount as the original insurer does.^ 
Benefits of Reinsurance 
Reinsurance is an arrangement whereby an original insurer, who has 
insured a risk, insures a part of that risk again with another insurer in order to 
reduce his own liability. There are certain other benefits of reinsurance which 
are as follows: 
1. Wider Follow up of risk: Reinsurance enables a wider follow up of 
risk and hence the personal incidence of loss is spread over the widest 
possible area. Due to this, the insurers are enabled to limit their 
maximum loss on any one fire to the amount which does not exceed 
their funds. 
2. Increase in Insurance Business: With the advent of reinsurance 
facilities any insurance company can accept the huge amount of 
insurance proposal and transfer the part of risk to the other insurer 
called reinsurer. In this way their insurance business can increase. 
6. See Singh Brij nandon insurance Law and Practice in India, 1^ ' Edition, Karachi Book 
House, 1940, p. 380. 
7. See Dr. Garg, R.K., op. cit., p. 97. 
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3. Increase in the goodwill of insurance company: With the enlarged 
facilities of reinsurance the goodwill of new company will increase. 
New company will accept the proposed of any amount if reinsurance 
facilities are available. This will lead to increase in the goodwill of new 
company. 
4. Stability in Profits: Reinsurance helps in stabilizing income and losses 
over a period of years. 
5. Benefits to the insured: The insured person has many indirect benefits 
of reinsurance facilities. If reinsurance facilities are provided one can 
insure huge amount from one insurance company. In the same way 
settlement of claim will be easy vv^ ith this facility. Beside this 
reinsurance facilities help in the development of insurance business 
resulting in decrease in premium rates.**' 
Functions of Reinsurance 
The reinsurer performs three fundamental functions, together with a 
number of additional functions: 
1. Reinsurance enables direct underwriting companies to even out their 
results when major or exceptional losses occur. For example, a 
hurricane or an earthquake for instance can seriously affect the 
accounts of the insurance company. Reinsurance considerably reduces 
this type of potential imbalance. 
2. Insurance companies use reinsurance to increase the maximum 
amount they are able to cover as primary insurer for any given 
potential loss or loss category, in other words, their available capacity 
is hereby increased. As a result of which insurance companies can 
write more risks, or larger risks, without becoming over extended. 
Id. 
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3. Reinsurance also provides insurers with the large amount of cash 
needed in the event of a major loss, enabling them to manage their 
assets safely and profitably.^ 
Parties to Reinsurance 
Reir^surance is a contract in which an insurer agrees for a premium to 
indemnify another insurer against all or part of the loss, that insurer may 
sustain under its policy or policies of insurer. The company purchasing 
insurance is known as the ceding insurer and the company selling insurance 
is known as the reinsurer.^o 
Methods of Reinsxirance 
These are three main methods by which reinsurance may be effected: 
1. Facultative Method: This is the oldest method of reinsurance and it 
necessitates the consideration of each risk separately.^i Under this 
method each individual risk is submitted by the original insurer to the 
reinsurer who can accept or decline whatever sum they consider 
appropriate subject to the amount of their acceptance being approved 
by the original insurer. The reinsurer is offered with the particulars of 
original contract. The reinsurer will see the proposal and report on the 
risk offered for reinsurance. The reinsurer has the option of rejecting an 
offer if he so likes. The reinsurer will accept a risk only after proper 
security of the case. It is very important under facultative reinsurance 
that all information's which are given to reinsurer must be true and 
there must be no misrepresentation. 
2. Treaty Reinsurance: Under this method there is an agreement between 
the insurer and the reinsurer that the amount of insurance on a policy 
above the retention of the insurer shall be submitted by it for 
9. See Tripathy Prava Nalini and Pal Prabir, op. cit., pp. 90-91. 
10. Id. 
11. Dinsdale, W.A., Elements of Insurance, 2"^  Edition, Sir Issac Pitman & Sons Ltd, 
Johannesburg, 1958, p. 117. 
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reinsurance and the same shall be accepted by the reinsuring company. 
As soon as the original contract is completed the excess amount 
becomes automatically reinsured under the agreement. 
The insurer needs not to even inform the reinsurer immediately, that a 
risk has been accepted by it. The terms and conditions of the 
reinsurance contract are same as of the original insurance contract. The 
maximum reinsurance amounts acceptable to the reinsurer bear a 
definite relationship with the retention limit of insurer^^ there are 
several types of treaties:-
(a) Quota Share Treaty: - Under this type of treaty, a fixed 
proportion of a given class of insurance as a whole is ceded. For 
example. Reinsurance is arranged on 50% basis, the reinsurer 
accepts half of each risk, obtains half the premium (less 
commission), and bears half the claims. Commission is, of course, 
a matter of mutual arrangement. This type of reinsurance is 
suitable for a company with a small portfolio, but its disadvantage 
is the necessity of paying away premiums on small risks instead 
of retaining the whole for the direct insurers own account. There 
is no risk of selection against the reinsurer, all business coming to 
the treaty .13 
(b) Surplus Treaty:- Under this treaty, the reinsurer agrees to accept 
the surplus. In other words we can say that under this 
arrangement the insurer agrees to transfer to the reinsurer a 
percentage of the insurance that exceeds its limit. The surplus can 
be reinsured and it is determined by the size of the treaty. The 
scope of treaty is defined with the scope of geographical area, 
clans of business etc. The liability of the insurer commences 
immediately and simultaneously with that of two insurer as soon 
12. Dr. Garg, R.K., op. cit., p. 98 
13. See Dinsdale, W,A„ op. cit., p. 119 
116 
as retention of the ceding insurer is exceeded. The original insurer 
has right to demand immediate payment from the reinsurer of the 
latter share of any loss exceeding an agreed value. 
(c) Excess of Loss Treaty:- This is non proportional method of 
reinsurance. Under this treaty, the reinsurer agrees to pay to the 
insurer the amount by which any loss exceeds a stipulated figure. 
The treaty applies to every loss on business that falls within the 
scope of the treaty. The excess of loss treaty comes in to operation 
when the total net loss suffered by the insured due to one event 
exceeds the amount agreed in the treaty. Such excess of the 
amount or a proportion of it, being paid by the reinsurer is subject 
to a maximum limit. If the total net loss exceeds the maximum 
limit. If the total net loss exceeds the maximum limit provided in 
the treaty the excess amount is paid by the reinsurer. Excess loss 
treaty can be explained with the help of example: For say if the 
pre agreed amount, called underlying limit is Rs. 10 lakhs and the 
coding company's loss due to one event is Rs. 15 lakh the excess 
of loss reinsurer pay Rs. 5 lakh. 
(d) Excess of Loss Ratio Treaty: Under this treaty the reinsurer 
protects the insurer against the total results for the year rather 
than against the consequences of a single occurrence. If the 
insurer insured losses exceeds a certain percentage ratio, the 
reinsurer will pay a certain loss ratio.^ ^ 
3. Pooling Method: This method is mainly used for catastrophe risks, 
that is, where the happening of an insured event may involve 
unusually heavy loss, damage, or liability, so that the total claims upon 
the insurer will be considerable. All claims (and all losses) may be 
pooled, or the surplus above a fixed reitention, or an agreed excess of 
loss may be dealt with in this way. Each member in effect receives back 
14. See Dr. Garg, R.K., op. cit, p. 99. 
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a share of the cessions of others, thus each is Hable for only a 
comparatively small share of a wide spread business.^^ 
Growth of Reinsurance Business in India 
For the convenience of the study, the growth of reinsurance is 
classified into three categories. 
1. Reinsurance before Nationalization 
2. Reinsurance after Nationalization 
3. Reinsurance after Liberalization 
I. Reinsurance before Nationalization 
In India the period from 1951 onwards was marked by a rapid growth 
of insurance business: this was because of large scale economic development 
in the country during the period. The increased insurance business required 
the reinsurance protection. At that time reinsurance was arranged from the 
foreign markets mainly British and Continental. 
In 1956, Indian Reinsurance Corporation, a professional reinsurance 
company was formed by general insurers operating in India and it started 
receiving voluntary quota share cessions from member companies. 
In 1961, the government made it completely mandatory on the part of 
every insurer to cede 20% in Fire and Marine Cargo 10%, 10% in Marine Hull 
and Miscellaneous insurance and 5% in Credit and Solvency business to 
approve Indian reinsurers, namely Indian Reinsurance Corporation and 
Indian Guarantee and General Company. The above mentioned percentages 
were,, to be allocated equally between the two reinsurers. Thus the 
reinsurance market was further strengthened by the addition of second 
professional reinsurers. 
15. See Dinsdale, W.A., op. cit., p. 120. 
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In 1966, Indian Insurance Companies Association initiated the 
formation of Reinsurance Pools in Fire and Hull departments to increase the 
retained earned premium in the country. 
II. Reinsurance after Nationalization 
At the time of Nationalization of general insurance business in 1971, 
there were 63 domestic insurers and 44 foreign insurers operating in country 
and each company had its own reinsurance agreements. In 1973 these 
companies were reconstituted into four companies. They are: 
1. National Insurance Company Limited 
2. The New India Assurance Company Limited 
3. Oriental Insurance Company Limited 
4. United India Insurance company Limited 
These four companies were thus left to operate in the country as 
subsidiaries of a holding company known as General Insurance Corporation 
(hereinafter GIC) (National Reinsurer Act 1972). 
After nationalization GIC became the Indian reinsurer. After 
nationalization of general insurance the outward reinsurance agreements of 
the Indian insurance companies were rearranged. The main objectives were 
rearranged to maximize domestic retention. 
III. Reinsurance After and Liberalization 
As a part of the process of liberalization of the insurance industry in 
India, the Indian Regulatory and Development of India (IRDA) has been 
given the authority of regulating and controlling the conduct of insurance 
business in India. IRDA frames rules and regulations for various aspects of 
the Insurance business including reinsurance. The four subsidiaries viz. 
National Insurance Company Limited, The New India Assurance Company 
Limited, The Oriental Insurance Company Limited and the United India 
insurance company Limited have been delinked form GIC and private 
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insurance companies have been allowed to do insurance business after 
obtaining license from IRDA. 
Each insurer in India is free to structure his annual reinsurance 
program in compliance with regulation and solvency requirement. The 
programmed would need to be approved by the IRDA. 
In November 2000, GIC is again notified as the Indian Reinsurer and 
by administrative instruction, its supervisory role over subsidiaries was 
ended. With the General Insurance Business (Nationalization) Amendment 
Act 2002 (40 of 2002) coming into force from March 21, 2003 GIC ceased to be 
a holding company of its subsidiaries. Their ownership now vests with 
Government of India. General Insurance Corporation of India (GIC Re) is the 
only reinsurance company in India in the domestic reinsurance market. The 
headquarter and registered office of the GIC is based in Mumbai. 
As Indian government has restricted the direct entry of foreign 
reinsurers, some of the companies are working by having joint venture like 
Munich Re, Swiss Re, Insurance group of America and according to latest 
news Buffet Berkshier is also coming as an agent with Bajaj Allize to India. 
GIC Re's is providing Reinsurance in the following areas: Property 
Reinsurance, Fire, Engineering, Accident/Liability Reinsurance, Marine 
Reinsurance, Aviation Reinsurance, Life Reinsurance and Miscellaneous. 
To study the total performance of the GIC Re business. Comparison of 
the various areas of reinsurance have been studied along with the analysis of 
the Total Earned premium and profit after Tax of five years (2005-10) }^ 
Business Performance of General Corporation India (GIC): 
The Indian Reinsurer 
For analyzing the business performance of the GIC during the period 
of five years i.e. from 2005- 2010, comparison of Earned Premium and 
Incurred claims and comparison of different segments of the business have 
16. "Growth of Reinsurance in India", Zenith International Journal of Business Economic 
and Management Research, Vol. 2 Issue 1, January 2012. 
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been studied. Analysis of Total earned premium and Profit after tax 
deduction have been studied to analyze the growth trend of GIC business. 
Analysis is as follows: 
I. Comparison between earned premiums of different classes of 
business. 
II. Comparison of incurred claims of different classes of business. 
III. Five year premium of GIC. 
IV. Profit after Tax of Five years. 
(I) Comparison between Earned Premiums of Different Classes of 
Business 
In this part of analysis comparison is made between different classes of 
reinsurance. This include fire, engineering, marine, aviation and 
miscellaneous on the basis of earned premium of five years i.e. from year 2005 
to year 2010. The purpose of this comparative study is to analyze the class of 
business giving maximum business to the GIC. Following table describes 
earned premium from different classes of business. 
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TABLE NO. (I) 
Comparison of Earned Premium of Different Classes of Reinsurance 
(Year 2005-2010) 
Year 
2005-06 
2006-07 
2007-08 
2008-09 
2009-10 
Total 
Fire 
(In Rs. 
Crores) 
681.51 
771.55 
817.01 
660.71 
633.57 
3564.35 
Engineering 
(In Rs. 
Crores) 
173.19 
250.70 
382.51 
394.50 
373.48 
1574.38 
Marine 
(In Rs. 
Crores) 
207.61 
158.56 
238.06 
393.61 
278.58 
1276.42 
Life (In 
Rs. 
Crores) 
1.26 
0.48 
9.50 
5.53 
5.50 
22.27 
Aviation 
(In Rs. 
Crores) 
34.68 
37.74 
52.00 
48.19 
43.17 
215.78 
Misc. 
other 
(In Rs. 
Crores) 
2174.19 
1026.16 
1606.77 
1673.81 
1619.40 
8100.33 
Source: Annual reports of General Insurance Corporation (GIC) and Insurance Regulation 
Development Authority (IRDA) of different years. 
FIG. (I) 
Comparison Between Earned Premium of Different Classes of Reinsurance 
(Year 2005-2010) 
Class Wise Earned Premium 
D Fire • Engineering n Marine n Life • Aviation D Misc. Other 
The above table and pie-diagram represents five years (2005-2010) data 
for earned premium for different class of reinsurance business- fire, 
engineering, marine, life, aviation and miscellaneous. It is evident from the 
table and pie—diagram that the maximum earned premium for five years 
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(2005-10) is earned from miscellaneous reinsurance business which is INR 
8100.33 crores. The second class of business earned maximum premium after 
miscellaneous, is fire reinsurance business having earned premium of INR 
3564.34 crores. This increase in earned premium in spite of two major losses of 
Indian Oil Corporation and Haldia Petro chemical in 2009-10 is or may be due 
to two reasons first may be increase in the fire reinsurance business, secondly, 
it may be due to decrease in incurred claims of the fire reinsurance business. 
The next class of business having S^^^  largest earned premium in five 
years (2005-10) is engineering reinsurance which is INR 1574.38 crores. This 
increase in earned premium of this class of business is continues year by year 
growth in the earned premium as evident from the table during 2005-10. Next 
reinsurance business is marine reinsurance business having premium of INR 
1276.42. Marine reinsurance business includes both cargo and hull 
reinsurance business. This class of business is showing up and down trend in 
five years (2005-10). 
The fifth class of business has earned premium lesser than the marine 
business but more than the rest class of business is aviation reinsurance 
business. It has,earned premium of INR 215.78 crores. This class is showing 
irregular growth pattern increase from 2005-07 then decrease from 2008-10. In 
the last class of business having minimum earned premium for the five year 
period (2005-10) is Life reinsurance business. It has earned premium of INR 
22.27 crores. The reason behind this is unpopularity of life insurance in India. 
From the above discussion it can be concluded that miscellaneous, fire 
and engineering reinsurance businesses are affecting the economy of India as 
having maximum earned premium in five years (2005-10). 
(II) Comparison between Incurred Claims of Different Classes of 
Reinsurance 
In this part of analysis comparison is made between the incurred 
claims of different classes of reinsurance. This includes, fire, engineering, 
marine, aviation and miscellaneous on the basis of incurred claims of five 
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years i.e. from 2005 to 2010. The purpose of this comparative study is to 
analyze the class of business having maximum uncertainties. Following table 
describes incurred claims form different classes of reinsurance. 
TABLE NO. (II) 
Comparison Between Incurred Claims of Different Classes of Reinsurance 
(Year 2005-2010) 
Year 
2005-06 
2006-07 
2007-08 
2008-09 
2009-10 
Total 
Fire (In 
Rs. 
Crores) 
421.36 
617.55 
914.33 
621.08 
783.57 
3357.89 
Engineerin 
g(InRs. 
Crores) 
112.13 
182.09 
253.27 
193.31 
186.74 
927.54 
Marine 
(In Rs. 
Crores) 
206.43 
258.13 
339.81 
329.98 
451.02 
1585.37 
Life (In 
Rs. 
Crores) 
1.35 
0.71 
1.77 
3.73 
2.39 
9.95 
Aviation 
(In Rs. 
Crores) 
30.91 
39.90 
56.48 
41.90 
26.81 
196 
Misc. 
other (In 
Rs. 
Crores) 
2810.53 
604.96 
1379.41 
1339.05 
1781.33 
7915.28 
Source: Annual reports of General Insurance Corporation (GIC) and Insurance Regulation 
Development Authority (IRDA) of different years. 
FIG. (II) 
Comparison of Incurred Claims of Different Classes of Reinsurance 
(Year 2005-2010) 
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The above table and pie-diagram represents five years (2005-2010) data 
for incurred claims for different class of reinsurance business such as fire, 
engineering, marine, life, aviation and miscellaneous. The purpose of this 
representation is to compare the different class of reinsurance business so that 
it can he determined that which class is having maximum incurred claims in 
five year (2005-2010) duration. 
It is evident from the table and pie-diagram that the maximum 
incurred claims for five years (2005-10) are incurred in miscellaneous 
reinsurance business which is Rs. 7915.28 crores. Although this class of 
business is number one in respect of incurred claims but if we see five years 
(2005-10) data of the incurred claims from miscellaneous reinsurance 
business, it is decreasing continuously from 2005 which is a good sign 
because if incurred claims decrease the earned premium will increase. The 
second class of business having maximum incurred claims after 
miscellaneous, is fire reinsurance business having incurred claims of Rs. 
3357.89 crores. As the table indicates that claims in fire reinsurance business 
recorded a growth in claims from 2005-07 after that it followed a de-growth 
pattern but suddenly increased in 2009-10. This increase in claims was due to 
two major losses of Indian Oil Corporation and Haldia Petro chemical in 
2009-10 of Rs. 75 crore each. 
The next class of business having 3^'^ largest incurred claims in five 
years (2005-10) is marine reinsurance which is Rs. 1585.37 crores. Marine 
reinsurance business includes both cargo and hull reinsurance business. This 
increase in incurred claims of this class of business is continues each year 
growth in the earned premium as evident from the table from 2005-10. The 
next class of reinsurance business showing maximum incurred claims after 
marine reinsurance business is engineering reinsurance business having 
claims of Rs. 927.54 crores. This class of business is showing up and down 
trend in five years (2005-10). 
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The next class of business having lesser claims than the marine 
business but more than the rest class of business is aviation reinsurance 
business having incurred claims of Rs. 215.78 crores. This class is showing 
irregular growth pattern increase from 2005-07 then decrease from 2008-10. in 
the last is the class of business having minimum earned premium for the five 
vear period (2005-10) is Life reinsurance business having earned premium of 
Rs. 9.95 crores. The reason behind this is unpopularity of life insurance in 
India. 
From the above discussion it can be concluded that miscellaneous, fire 
and marine reinsurance business are having maximum incurred claims hence 
a big challenge for the reinsurers. 
(Ill) Five Year Performance of General Insurance Corporation (GIC) In 
Reinsurance Business 
The purpose of this analysis is to study the performance of GIC in last 
five years (2005-10). Following table describes the net premium and incurred 
claims of GIC. 
TABLE NO. (Ill) 
Five Year Performance of General Insurance Corporation (GIC) In 
Reinsurance Business 
(Year 2005-2010) 
YEAR 
2005-06 
2006-07 
2007-08 
2008-09 
2009-10 
NET PREMIUM 
(In Rs. Lakhs) 
423488 
642087 
831114 
740233 
877687 
NET CLAIMS 
(In Rs. Lakhs) 
457307 
362271 
601149 
621714 
685639 
Source: Annual reports of General Insurance Corporation (GIC) and Insurance 
Regulation Development Authority (IRDA) of different years. 
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FIG. (Ill) 
Five Year Performance of General Insurance Corporation (GIC) 
In Reinsurance Business 
(Year 2005-2010) 
The above table shows General Insurance Corporation (GIC) data for 
Net Premium and the Net claims for the period during 2005-10. As it is shown 
in the above table that the net premium for the year 2005-06 is Rs. 423488 
lakhs and net claims for the year was Rs. 457307 lakhs. In the next year 2006-
07 the net premium was Rs. 642087 lakhs which recorded a growth of 51.61 
percent as compared to the previous year (2005-06) net premium. This 
increase in net premium is due to increase in the economic activity in the 
country as a result of which volume for reinsurance business has increased 
especially for marine reinsurance. Other classes of reinsurance also recorded 
profit this year as a result of which net premium has increased. The net claims 
for the year 2006-07 were Rs. 362271 lakhs which recorded de-growth of 20.78 
percent as compared to previous year (2005-06). In this year no major losses 
were reported. Few of the losses which affected the books of GIC at net basis 
were: floods in Surat Rs. 50 crores, loss at Baiko- Rs. 54 crores, Lanco-
Kodapalli- Rs. 26 crores, Tata Motors- Rs. 58 crores and J & W steel- Rs. 53 
crores. 
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During the year 2007-08 the net premium as Rs. 831114 lakhs which 
recorded a growth of 29.43percent as compared to previous year (2006-07) 
premium which was Rs. 642087 lakhs. This growth was recorded in spite of 
the crisis in the US subprime mortgage market and other credit market 
exposure deepened and spilled over to markets for other assets. This spill 
over of the crises on the Indian economy was not significant enough to 
disturb the growth trend in India. The net incurred claims during the year 
were of Rs. 601149 lakhs which increased by 65.93 percent as compared to 
previous year net claims which were 362271 in the year 2006-07. The major 
losses during the year were - Alok Industries- Rs. 50 crores (fire 
reinsurance). Cyclone in Oman- Rs. 2 crores (52 crores). Loss to cotton storage 
in transit -Rs. 5.57 crores (Marine Cargo reinsurance)and many more. Year 
2007 saw a consistent level of airline hull losses throughout the year which 
resulted in increase in claims. 
In the next year 2008-09 the net premium was Rs. 740233 lakhs which 
recorded a de-growth of 10.93percent as compared to previous year (2007-08) 
net premium which was Rs. 831114 lakhs. This was due to the global 
economic conditions which deteriorated during the year 2008. Several 
advanced economies experienced sharpest declines in the post war II period. 
The global financial environment entered a critical phase in mid —Sep 2008 
following the growing distress among large international financial institutions 
and declaration of bankruptcy. All this caused decrease in the net premium of 
the GlC's business. The net claims for the year were Rs. 621714 lakhs. The 
major losses in the year which are recorded in the GIC's books are- Fire in 
telecom company- Rs. 39 crores (fire reinsurance). Oil contamination - Rs. 3.70 
crores (marine cargo). Spain air loss- Rs. 4.81 crores and so on. 
In the year 2009-10 the net premium was Rs. 877687 lakhs recording a 
growth of 18.56 percent as compared to 2008-09 premiums which was Rs. 
740233 lakhs. This was due to recovery in the global economy which picked 
up momentum in the 4'h quarter of 2009. Although the speed of recovery was 
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slow. The net claim for the year was Rs. 685639 lakhs which increased by 
10.28 percent as compared to previous year (2008-09). The major losses which 
affected the books of GIC on net basis were -Fire in Indian Oil Corporation 
Limited-IOCL's (marketing Div.)- Rs. 75 crores. Haldia Petrochemical 
amounting- Rs. 75 crores (fire reinsurance), L & T (construction) - US $ 20 
crores, reliance industries US $ 75 crores Air France (aviation reinsurance) and 
many more. 
Thus can be concluded that General Insurance Corporation (GIC's) 
business in terms of Net premium has increased from 2005-2010, although 
there is small increase in the net claims. The expectation for 2010-2011 looks 
positive. 
(IV) Profit after Tax of General Insurance Corporation (GIC) In 
Reinsurance Business 
The purpose of this analysis is to know the profit trend of the GIC in 
last five years. 
TABLE NO. (IV) 
Profit After Tax of GIC In Reinsurance Business 
(Year 2005-2010) 
Year 
2005-06 
2006-07 
2007-08 
2008-09 
2009-10 
Profit After Tax (In Rs. Lakhs) 
598.51 
1531.35 
992.79 
1407.20 
1774.60 
Source; Annual reports of General Insurance Corporation (GIC) and Insurance 
Regulation Development Authority (IRDA) of different years.. 
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FIG. (IV) 
Profit After Tax of General Insurance Corporation (GIC) In 
Reinsurance Business 
(Year 2005-2010) 
1 '^-m^^^ 
1 
^ 1 
11 Profit After Tax ^ H 
— - - -
— 
The above table and graph represents the profits after tax of GIC in last 
five years (2005-10). In year 2005-06 the profit after tax was Rs. 598.51 crores. 
Indian economy has been on a high growth curve from last few years. It 
continued to show growth during 2006-07. The Profit after tax was Rs. 1531.35 
crores after registering a growth of 60 percent, as compared to previous year 
(2005-06) profit after tax which were Rs. 598.51 crores. 
During the year 2007-08 the profit after tax was Rs. 992.79 crores which 
registered de-growth of 54 percent as compared to previous years (2006-07) 
profit after tax. This decrease was due to de-tariffing of general insurance 
sector that year. In the next year i.e. in 2008-09, the profit after tax had shown 
a growth of 29 percent as compared to the profit of 2007-08, and was Rs. 
1407.2 crores. 
During 2009-2010, profit after tax was Rs. 1774.6 crores after registering 
a growth of 20 percent as compared to the previous year profit after tax which 
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was Rs. 1774.6 crores. Thus it can be concluded that profit after tax deduction 
is following a pattern of growth as insurance business is increasing form year 
to year. 
General Insurance Corporation (GIC) the national reinsurer is 
performing well in the country. Analysis concludes that business of GIC as an 
Reinsurer has recorded a continuous growth pattern in last five years in terms 
of its earned premium and profit. It is also revealed that the miscellaneous, 
fire and engineering reinsurance business showed maximum earned 
premium during last five years in comparison to other segments of 
reinsurance. As discussed in the earlier part of the work that risk is increasing 
day by day. As is shown from the analysis that reinsurance claims also 
registered continuous growth pattern from the year 2005—2010. Maximum 
claims were recorded in the miscellaneous, fire and marine reinsurance 
business. The Researcher would like to submit that Reinsurance is essential 
for the insurance security and GIC as a National Reinsurer is maintaining its 
role as the great protector of Insurance business in India. 
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B. Under Islamic Legal System 
The sums insured today have become so great that no insurance 
company can meet all its possible losses from its own competent resources 
and has to distribute the liabilities among other insurance companies, which 
are known as reinsurance companies. Thus, there is a contract between the 
insured and the insurance company on one hand and on the other between 
the insurance company and the reinsurance company. The reinsurance or 
retakaful, for Islamic Companies must be contracted under the same set of 
principles and regulations as the original contract, that is, it must in 
conformity with the Sharia'h principles. Moreover, the retakaful companies 
must, without any doubt be reliable, reputable and financially sound.^^ i^^ jg 
means retakaful protection can contribute to the financial stability of Takaful 
Operators whose performance is projected to grow very fast in the near 
future 1^  It is evident that retakaful protection is an instant necessity for 
Takaful operations. However, a cautious approach should be exercised within 
the framework of Islamic law as far as this need involved conventional re-
insurers-^^ 
Rational Behind Retakaful 
Under the conventional insurance, the insured transfers risk to an 
insurer, in exchange for a certain sum called "premium". The premium is 
calculated on the nature of risk undertaken and the quantity of risk 
transferred, which is known as "sum insured". By getting insurance cover 
against adverse events or circumstances, the insured enjoys greater security 
and feel good. 
The insurance company faces issues similar to those faced by an 
individual insured that is, determining which probable cost will arise from 
17. See Institute of Islamic Banking and Insurance, London, Module IV, Lesson 3, p. 1. 
18. See Yusof, Mohammed Fadzli, "The Concept and Operational System of Takaful 
Business", New Horizon, June 1996, pp. 12-14. 
19. See Arbouna, Mohammed Burhan, "The Operation of Retakaful (Islamic Reinsurance) 
Protection", Arab Law Quarterly, Vol. 15, No. 4 (2000), pp. 335-336. 
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the collection o^  risks received from the insured. The total sum of probable 
claims the insurer may incurred be able to be much higher than the total 
amount of premiums collected plus investment income on insurance fund 
assests. 
Furthermore, not all the amount of these premiums is available to pay 
claims. A portion of it has to be spent on other expenses such as operational 
expenses, staff salaries, acquisition cost and other fixed costs. Just as the 
individual policyholder wants to protect itself by taking out insurance cover 
against unforeseeable and unpredicted events, the insurer who has taken such 
a large number of risks also needs to replace some of its risks with the other 
insurers. Thus, the insurer needs to insure itself with other risk carriers. This 
leads to the concept of reinsurance.^" 
Secondly, the insurance business needs to spread risks as a technical 
requirement to reduce the claims volatility, that is, the impact of the amount 
of claims made Retakaful protects the direct insures assests. It is the insurance 
of insurance companies. This is the basic requirement of Retakaful business.^i 
General Takaful Provides 
TAaful P'-"""" TakaM ' " ' ' ^ ' " ° ' " " ' RetakaM f ™ « j ™ Takaful 
Holders ^ Operator ^ Operator ^ Operator 
Family Takaiiil From Takaful On Loss 
Product Fund 
From the above diagram, it is clear that takaful holders are the 
individuals or companies that purchase Takaful product either General 
Takaful products or Family Takaful products and pay the specified amount of 
20. See Akoob, Mahomed, "Reinsurance and Retakaful", Takaful Islamic Insurance 
Concept and Regulatory Issues edited by Simon Archer, Rifaat Ahmed, Abdel Karim 
and Volker Nientaus (edited), 1*' edition, John Wiley Publishers Pvt Ltd(Asia), 
Singapore, 2009, p. 144. 
21. See Abouzaid, Chakib, "The Role of pure retakaful operators versus conventional 
reinsurers, envisioning the future". Islamic Insurance; Trends, opportunities and the 
future of Takaful, 1*' edition, edited by Sohail Jaffer, Euromoney Books, London, 2009, 
p. 65. 
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premium to the Takaful operator to proted; them from unpredicted losses. 
Then, the takaful operator will take a portion of money from takaful fund and 
pays premium to the Retakaful operator to get reinsurance protection to 
spread its risk and in return, retakaful operator protects the takaful operator 
from losses incurred by the happening of any extraordinary losses.^ ^ 
Meaning of Retakaful 
Takaful is a risk management tool not only on an individual level but 
on a corporate level as well. Takaful operators resort to reinsurers to help 
cover outstanding risks.^ s Therefore, Retakaful has a close and unique 
relationship with takaful operations where retakaful is a kind of takaful and 
the effectiveness and competitiveness of retakaful market depends upon the 
effectiveness and competitiveness of the direct takaful market. As Retakaful is 
a kind of insurance whereby the takaful operators pay an agreed amount of 
premium from the takaful fund to the retakaful operator, and in return the 
retakaful operator will provide security for the risk reinsured. The best 
possible meaning for reinsurance can be summed up as "insurances for 
insurance companies". Alternatively, we can say that Retakaful is a "takaful 
for takaful operators". It is a solution for a primary insurer to protect against 
unforeseen or extraordinary losses. Reinsurance works upon a principle to 
limit liability on specific risks, to increase individual insurer's capacity, to 
share liability when losses overwhelm the primary insurer's resources and to 
help insurers to stablize their business in the face of the wide swing in profit 
and loss margin inherent in the insurance business.24 
Definitions of Retakaful 
1. According Section 2 of Takaful Act, 1984 of Malaysia: 
"Retakaful means an arrangement consistent with sound takaful 
principles for retakaful of liabilities in respect of risks incurred or to be 
22. See Billah, Mohd. Ma'sum, "Retakaful (Islamic Reinsurance) Paradigm", p. 2 available 
at www.islamic-insurance.com visited on 3/3/2012. 
23. See Kassar Khaled,Whats Takaful- A Guide to Islamic insurance, Edition 1 '^, BISC 
Publications, Lebnon, 2008, p, 127. 
24. See Billah, Mohd. Ma'sum, op. cit., p. 1. 
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incurred by the takaful operator in the course of his carrying on takaful 
business." 
2. Section 2(o) of Takaful Act, 2005 of Pakistan: 
"Retakaful means an arrangement consistent with sound takaful 
principles for retakaful of liabilities in respect of risks accepted or to be 
accepted by the takaful operator in the course of his carrying on takaful 
business and includes ceding risks from takaful pool managed by the 
takaful operator to one or more retakaful pool managed by any other 
one or more takaful operators in line with takaful principles." 
3. "Retakaful is a form of reinsurance whereby the takaful operator, 
lacking the financial capacity to cover risks from its own resources, 
ceds to a takaful pool managed by a larger operator, the Retakaful 
Company." 
- Khaled Kassar 
4. "Retakaful is a form of insurance whereby the takaful operator pays an 
agreed amount as premium from the takaful fund to the reinsurance 
Company or retakaful operator and in return, the reinsurance company 
or the retakaful operator will provide security for the risk reinsured". 
- Prof. Mohd. Ma'sum Billah 
5. "Retakaful is the business of insuring an insurance company or under 
writer against suffering to a great loss from their insurance operations; 
and allowing an insurance company or underwriter to lay off or pass 
on part of their liability to another insurer on a given insurance which 
they accept." 
- Robert Kiln and Stephan Kiln 
From the above definitions we can conclude that; retakaful is a kind of 
insurance where the retakaful operator is willing to bear all risks and losses 
of takaful operator who has a limited financial capacity to pay for losses on a 
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agreed amount of premium to be paid from takaful fund collected from 
takaful holders. 
Nature of Retakaful 
Retakaful follows the same basic Islamic principles that are applicable 
for takaful. Retakaful is essentially about managing risk. It is a risk transfer 
method where by a takaful ceding company resorts to a retakaful operator to 
reinsure original insured risks against an unforeseen situation, if the risk 
insured are above the normal underwriting clause. Therefore, a takaful 
ceding company may, base on limited financial resources, hedge against 
possible incapability to meet all takaful reinsurance protection from a 
financially capable reinsurers, which will take over the coverage of the large 
proporation of the risk.^ s 
Fathi Lashin26 stated that retakaful does not; in principle differ from 
takaful operations. The Shariah principles applying to takaful apply to 
retakaful also. The difference, if any, is that in the retakaful operations, the 
participants are takaful operators instead of individual participants. It is 
rightly argued that the current practice of insurance business has shown that 
a takaful ceding company cannot do without retakaful facility. Thus, there is a 
need for takaful operators to split risks by way of establishing retakaful 
operators. By doing so, they share their risks with retakaful companies. The 
retakaful operator, on the other hand assumes the responsibility of managing 
and investing the premiums of takaful operators based on Profit Loss Sharing. 
It shoulders the responsibility to compensate for losses, which may occur on 
any of the takaful operators that have agreed to present monetary 
contributions in the form of a retakaful scheme.^ ^ 
Objectives of Retakaful 
Retakaful is a mechanism to increase takaful activity by distributing 
risks. Its basic objective is to provide safety cover for large risks and large 
25. See Billah, Mohd. Ma'sum, op.cit., pp. 2-3 
26 Member of Shariah Supervisory Board of Dubai Islamic Bank. 
27. See Billah, Mohd. Ma'sum, op. cit., pp. 2-3. 
136 
combined risks subject to common loss. It is to ensure that takaful funds are 
managed to meet indemnity obligations of the insured and the reinsured and 
to assure the continuity of takaful operations. This means retakaful gives the 
underwriting capacity to the takaful ceding company. Therefore, the 
objectives of retakaful can be summed up in the follov^fing: 
1. Protecting takaful operator from the threat of insolvency, underv/riting 
and interest of the participants, forging co-operation among the 
participants and investing the accumulated fund in an Islamic way. 
2. It provides underwriting flexibility and further consolidating the 
financial stability of the takaful operator in order to compete with 
conventional insurance companies in accepting risks. This means 
retakaful "build a very close continuing business interest in common 
between the takaful ceding company and the reinsurer because they 
are both at risk." 
3. It may allow the takaful operator to utilize the retained deposit 
reserves of the retakaful fund in the interest of its clients without 
paying interest as a process of making the reinsurance industry an 
interest free business.^s 
Functions of Retakaful:-
From the retakaful company's perspective, there are at least four 
fundamental functions: 
1. Retakaful is an effective and convenient way to spread the takaful 
company's risk portfolio over different risk carriers as well as 
territories. 
2. Retakaful provides underwriting capacity to the insurance market, 
enabling it to fulfil the needs of the public, particularly, the insurance 
of large industrial and mega risks. 
28. See Bhatty, Mohd. Ajmal, "Emergence of Reinsurance Practice: An Islamic Paradigm 
and Reflecting some Misconceptions" a paper pi'esented at Labun International Summit 
on Takaful (Islamic Insurance), Lebanon, Malayiiia, 19-20 June, 1997, 
29. See Akoob, Mahomed, op.cit., p.145 
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3. Retakaful acts as a backup to insurance market against the risk of ruin 
arising out of any catastrophic event. 
4. Retakaful is a cost-effective substitute for capital.^^ 
Parties to Retakaful 
The operation of retakaful mechanism involves two parties: 
1. Takaful Operator (Insured): Takaful operator (the insured), that is, the 
direct insurer, which desires to relieve itself from the part of the risks, 
insured; and 
2. Retakaful Operator (Insurer): Retakaful operator (the insurer), that is, 
the company, which accepts that portion of risk, which is reinsured-^ *^ 
The Retakaful Contract 
The Retakaful contract is a company-to-company contractual 
relationship and it is essentially about managing risk where there is an 
agreement between the takaful operator and retakaful operator. Therefore, the 
original policyholders are not party to the reinsurance agreement. 
Nonetheless, the insured party may like to know that a professional and 
reliable reinsurer is administering the original policy, since, this concerns its 
security, but the insured party has not and cannot have any direct interest in 
the reinsurance contract. On the other hand, some legal scholars from the field 
of Islamic finance emphasized that the contract of retakaful should stay 
between the takaful operator and retakaful operator, whereas the original 
policyholders of takaful fund are not involved in the contract in any way. 
Morally, it is, however, recommended to have the consent of the original 
takaful participant before entering into a retakaful contract. 
Based on above discussion the legal and operational relationship of the 
retakaful and takaful operators may be summarised in the following words: 
30. See Billah, Mohd. Ma'sum, op. cit., p. 3. 
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1. The retakaful operator assumes the responsibiUty to invest the fund on 
the basis of al-Mudarbha and shares the profits with takaful operators 
by mobiUzing premiums or contributions of takaful companies. 
2. In the event of profit earned, it will be distributed between the 
retakaful and takaful operators according to the agreed percentage 
contained in the agreement certificates issued. 
3. In the event of perils or loss, the retakaful operator indemnifies the 
defined risks and settles the expenses of the process of takaful from the 
gross premiums, reserves and profits of the investment. 
4. If there is any surplus, it should be proportionately accredited into 
takaful operator's account. 
5. The retakaful operator undertakes to underwrite the insolvency of the 
takaful operator by providing a loan from the retakaful shareholders 
fund from which the takaful operator settles claims.^^ 
Thus, the legal and contractual relationship of the retakaful and takaful 
operator comprises of accumulation of premiums from takaful operator on 
the basis of al-Mudarbha financing technique. 
Kinds and Methods of Re-Takaful 
From this figure, the kinds and methods of Retakaful may easily be 
understood: 
Retakaful 
Facultative 
1 
I 
Obligatory 
Treaty 
Proportional 
Facultative 
Non Proportional 
Facultative 
Proportional 
Treaty 
Non Proportional 
Treaty 
(^uota Shape 
Surplus 
Excess of Loss 
Treaty 
Stop Loss 
Figure 1.1: Kinds of Retakaful 
31. See Arbouna, Mohammed Burhan, op. cit., pp. 342-343. 
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Facultative Re-takaful 
In facultative retakaful, the ceding company cedes and the reinsurer 
covers the part of the risk assumed by a particular insurance policy. 
Facultative retakaful is arranged separately for each single risk and for each 
insurance contract if reinsured. Facultative retakaful normally applies for 
individual risks not covered by their reinsurance treaties, or exceeding treaty 
limits, for amounts, which exceed the monetary capacity of reinsurance 
treaties, and for unusual risks. Premiums vv^ ritten on a facultative basis are 
higher because each risk is individually v r^itten.32 
Treaty Retakaful 
In treaty retakaful, the ceding company is bound to cede and the 
reinsurer is bound to cover a specified part of a certain type or category of 
risks insured by the ceding company. Treaty retakaful operators do not 
separately evaluate each of the individual risks assumed under their treaties. 
The retakaful's evaluation of the ceding company's risk management, 
underwriting practices, and claim settlement practices and procedures 
usually determines the extent of coverage and affects the pricing of the treaty 
at inception.53 
Proportional of Prorata Retakaful 
Under proportional or prorata retakaful, the retakaful operator 
indemnifies the ceding company against a predetermined portion of the 
losses of the ceding company in return for the same portion or share of the 
insurance premium collected by the ceding company.^^ 
Example 
Suppose, there is a property with a total sum insured of Rs. 10 miUion. The 
cedant (that is, the reinsured) retains 40% of the risk and cedes the rest 60%, to 
32. See Kassar, Khaled, op. at, p. 132. 
33. Id. 
34. Id. 
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the retakaful operator or group of retakaful operators. Assuming a premium 
rate of 0.1 %, this results into a gross premium for the whole risk of Rs. 10,000. 
This premium is then distributed in the same proportion of 40:60%. Figure 
(1.2). 
Sum insured Rs. 10 million 
Retained sum insured 
40% X 10 million 
= Rs. 4 million 
Retained gross Premium: 
40% X 10,000 
= Rs. 4,000 
Ceded sum insured 
60% X 10 million 
= Rs. 6 million 
Ceded gross Premium: 
60% X 10,000 
= Rs. 6,000 
Figure 1.2 Risk and Premium distribution under Proportional Retakaful 
By ceding a part of the risk to the retakaful operator, the cedant is 
entitled to receive a retakaful commission to cover its own operating costs. 
The Objective behind levying commission is to reimburse the cost incurred in 
procuring the business in ratio to the premium ceded, and to make some 
coritribution towards expenses for servicing the business. This is logical since 
the retakaful operator receives a share of the all inclusive direct premium, 
which includes the pure risk premium, acquisition costs and over heads. The 
retakaful operator therefore returns to the ceding company by way of 
reinsurance commission a part of the premium, expressed in all-embracing 
percentage of the premium as compensation for expenses incurred. 
On the basis of reinsurance commission of say 30%, the premium flows 
from the cedant to the retakaful operator as shown in Fig. 1.3. The retakaful 
operator has to return 30% of its gross reinsurance premium (Rs. 1,800) to the 
cedant as reinsurance commission, leaving a net reinsurance premium of 0% 
of the gross reinsurance premium (Rs. 4,200) for the retakaful operator. 
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Gross retained 
Premium 
Rs. 4,000 
Gross Premium 
Rs. 10,000 
Gross retakaful 
Premium 
Rs. 6,000 
Retakaful 
Commission 
(Rs. 1,800) 
Net retakaful 
Premium 
Rs. 4,200 
Figure 1.3: Premium flow of Proportional Retakaful 
Suppose a loss of Rs. 8 million occurs, the same proportion applies in 
the distribution of the amount to the cedants retension and the retakaful 
operator's share. This is shown in figure 1.4: 
Sum insured Rs. 10 million 
40% X 8 inillion 
Rs. 3.2 million 
60% X 8 million 
Rs. 4.8 million 
Cedant retension Retakaful operator's share 
Figure 1.4: Loss distribution under Proportional Retakaful 
Non-Proportional Retakaful 
In the case of retakaful written on non-proportional basis the retakaful 
operator indemnifies the ceding company against all or specified portion of 
losses on a claim by claim basis or in excess of a specified amount, known as 
the ceding company's retension up to a retakaful contract limit.^ ^ 
35. Ibid., p. 133. 
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Non-proportional retakaful is structured in layers as shown in figure 
1.5. The retakaful operator may either participate in all layers or select certain 
layers and avoid others. The reinsured will participate in each loss, but the 
maximum amount is limited to the priority. Retakaful operators of the first 
layer will only be liable if the loss exceeds the priority, for the amount above 
the priority up to the upper limit of the layer. The second layer will work 
only when loss exceeds the upper limit of the first layer and so on. For 
example, the retakaful operator has to pay the whole loss 1 shown in figure 
1.5, as it is with in the priority. For loss 2, the priority and first layer have to 
pay up to their maximum liability, but the second layer is only partially 
affected. The third layer and all other layer above it will not have any 
involvement for this particular loss. 
For each layer, there is no proportional relationship between 
premium amount paid by the retakaful operator and the size of a certain layer 
in relation to the total protection of all layers. Instead, it is determined by the 
probability of each layer being affected by losses, based on factors such as 
frequency, severity and exposure at risk.^ ^ 
2"^  Layer 
1" Layer 
• < 
Loss 2 
Deductible/Priority Loss 1 
Figure 1.5: Structure and loss allocation of Non-Proportional Retakaful 
36. See Akoob, Mahomed, op. cit, pp. 149-151. 
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Quota Share 
Quota share is the basic form of a participating treaty whereby the 
retakaful operator accepts a stated percentage of each risk within a defineci 
category of business on prorata basis.37 
Surplus 
Surplus is the excess of assets over liabilities. It determines an takaful 
or retakaful operators capacity to write business by maintaining this excess at 
standard ratios or multiples.38 
Excess of Loss 
Excess of loss is a forms of retakaful under which recoveries are 
available when a given loss exceeds the cedants retension defined in the 
agreement.39 
Stop Loss 
Stop loss is a form of retakaful under which the retakaful operator pays 
some or all of a cedants aggregate retained loses in excess of a predetermined 
amount or in excess of a percentage of premiums-^" 
Operational Mechanism of Retakaful 
Operational Mechanism of Retakaful is based on two principles. The 
first principle is co-operation and the second one is solidarity. The reason 
behind this is, retakaful operation is needed to strengthen the takaful sector 
and since relations of reinsurance with conventional reinsurance may put up 
some hick ups on the genuineness of Islamic insurance as a whole, a 
cooperative reinsurance is relevant to meet this need. Thus, in this situation, 
to strengthen the function of the takaful operation, co-operative re-insurance 
37. See Kasser, Khaled, op. cit., p. 133. 
38. Ibid. 
39. See Billah, Mohd. Masum, op. cit, p. 7 
40. Ibid. 
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mechanisms have to be developed. In doing so, the mechanisms belov/ rightly 
functions as guidelines for Islamic reinsurance operations: 
1. All takaful operators must give a portion of money as a donation based 
premiums to establish a retakaful fund. 
2. The payment shall be equal to the defined risks of each takaful 
operator. 
3. The person or individual who manage the fund will be paid on the 
basis of ijara (hire contract) or according to the rules of Profit Loss 
sharing (Mudharaba). 
4. Takaful operators also may defer payment of their premium instead of 
advanced payment of contributions but with a pledge to settle their 
financial obligations at a later date. 
5. Initially, the mechanisms of the retakaful operation above may face 
many impediments. If there are any immediate extraordinary losses, 
which have to be paid out of the indemnities kept for this purpose 
according to the retakaful agreement, it will threaten the perpetuity of 
the fund.41 
The Example of Retakaful Flow Chart Operation 
Profits 
Rs. 100,000 
Investment 
Retakaful fund 
Rs. 1,000.000 J 
Retakaful fund 
Rs. 1,00,000 
Operational Cost 
of Retakaful 
Claims 
I Rs. 500.000 
Reserves 
Rs. 3.00,000 
Surplus 
Profit 
Rs. 
300,000 
Company 
[ Rs. 180,000 , 
60"/,, 
40'M, 
Cedant 
i Rs. 120,000 , 
Fig. 1.6: Retakaful Flow Chart 
41. Ibid, p. 9. 
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The diagram above shows example of Retakaful flow Chart operation, 
which was taken from Asean Retakaful (Labuan) Limited (ARIL). Firstly the 
company invests Rs. 1,000,000 that are taken from Retakaful fund. Let say the 
investment brings profit of Rs. 100,000 to the Company; this profit will be 
added back to the retakaful fund. This amount of money will be used for 
operational cost of Retakaful to pay for claims up to Rs. 500,000 and also 
reserve for Rs. 300,000. Then, the surplus profit of Rs. 300,000 will be divided 
between retakaful company and also cedants, which are the takaful operators. 
The Retakaful company will get 60% from the profit which is Rs. 180,000 and 
Takaful operators will get 40% from the surplus profits which is Rs. 120,000. 
Shari'a Compliance of Retakaful 
To conduct retakaful co-operation with conventional reinsurers in a 
manner compitable with Islamic law, certain conditions must be fulfilled. 
These conditions are categorised into two; namely, general and specific 
conditions. 
General Conditions 
1. The retakaful co-operation of Takaful operators with conventional 
reinsurers should not cause financial injury to Muslims or destabilise 
the financial systems of Muslim countries. If it does so, the co-
operation becomes unlawful for its failure to serve the purpose for 
which it was permitted. 
2. The takaful companies must prevent capital flow from the Takaful 
fund to conventional reinsurance firms. Moreover, preference shall be 
given to Islamic reinsurance operators in the matter of securing 
reinsurance protection whenever possible. 
3. The reinsurance experts of takaful ope]:ator should carefully determine 
the quaritum of liability to be reinsured.. 
4. The takaful operator shall reinsure on a net premium basis and shall 
not receive any reinsurance remunerations or profit commissions or 
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interest on premiums it has retained from premiums payable to its 
reinsurer. 
5. The Takaful operator should review its reinsurance requirement 
annually and should progressively reduce dependence on 
conventional reinsurers. 
6. The takaful operator must stipulate a condition exempting it from 
payment of or receiving interest from the conventional reinsurance 
company. 
7. The takaful operator must encourage the participants and shareholders 
to contribute to a Retakaful fund by consenting to increase their 
proportion of tabarru and seek their consent to use their contribution 
for the purpose of reinsurance protection. 
8. The premium paid for securing reinsurance protection shall be as low 
as possible. 
9. The takaful operators should endeavour to persuade its conventional 
reinsurer to enter into a profit-sharing agreement and even suggest a 
method of management and investment compatible with Islamic 
principles. 
10. The ultimate goal of Takaful operators shall be to put an end to their 
relations with conventional reinsurers whenever adequate reserves, or 
when numerous Islamic reinsurance companies, are established. 
11. It is incumbent upon Takaful operators to appoint a Shari'a 
Supervisory Board to monitor their operations according to the Shari'a 
principles. "^2 
Specific Conditions: 
Specific Conditions are divided into three heads: 
42. See Arbouna, Mohammed Burhan, op. cit, p. 349. 
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a) The need for reinsurance protection should be unavoidable: For co-
operation with conventional insurers to be justifiable, the need for co-
operation must be unavoidable. Unavoidability here means that 
reinsurance protection is so crucial that if it is not practised the society 
may suffer a considerable financial and social crisis. In this situation, 
such a reinsurance agreement is permissible because it serves the 
maqasid al-Shari'a or objectives of the Sharia, v^hich are protection of 
religion, life, intellect, lineage, and property. 
b) The need for reinsurance protection should be either general or 
specific: It must be noted that dealings with conventional reinsurance 
companies are justified on the basis of haja when such dealings are 
badly needed by the public or certain business groups whose business 
have the potential to bring prosperity to society. It is necessary thus to 
evaluate the co-operation with conventional reinsurance companies in 
the context of the damage that society might suffer.^ s It must be noted, 
therefore, that the law of need or haja alone is not a sufficient legal 
norm for the legality of any financial transaction. It has to be supported 
by the customary practise of society and the magnitude of the need for 
such a transaction. 
c) The need for reinsurance protection must be material and 
substantial: In the application of haja as a legal norm, the question as 
to whether there is another alternative lawful means of reinsurance 
should be carefully evaluated. In other words, any transaction the 
legality of which is based on compelling need is deemed as having 
exhausted all lawful avenues of investment and financial transactions. 
Thus, if there is another alternative lawful means of doing such 
business, the application of haja is unjustified. It is, therefore, evident 
that in the context of the above limitations of necessity/need, seeking 
reinsurance protection from conventio:[\al reinsurance protection from 
43. Id. 
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conventional reinsurance firms is legally valid. The uncertainty or 
gharar under the above-stated conditions is tolerated for reasons of 
compelling need>'^  
Lastly it is submitted that retakaful is "takaful of takaful". The 
retakaful contract is essentially a contract of takaful, so that all the basic 
principles of takaful must also be used in the operation of retakaful. Retakaful 
is actually a means of widening the spectrum of the principles of solidarity or 
mutual help. Without retakaful, implementation of the principle of tabarr'u is 
limited v^ithin the boundary of a single takaful pool being managed by a 
takaful operator. However, through retakaful a participant in one takaful pool 
essentially helps or is being helped by other participants in the other takaful 
pools. This concept is a unique dimension of retakaful that is not to be found 
in insurance under common legal system. 
44. Id. 
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Chapter-IV 
LIFE INSURANCE 
A. Under Common Legal System 
Uncertainty is the only certainty in life. Birth and death are the only 
definite, certain events of life, everything else in life are uncertain, and 
wherever there is uncertainty there is an involvenaent of risk. 
If the breadwinner of family dies, the income of the family ceases. If the 
breadwinner does not die, but retires from service, even then the regular 
income of the family ceases. The life insurance is meant to cover both the 
contingencies of life that is death or survival. The needs for life insurance are 
different. They vary according to contingency provided for according to age, 
according to family size and accordingly each plan of insurance provides for a 
different kind of need. 
History of Life Insurance 
Historically the first insurers of life were the marine insurance 
underwriters who started issuing life insurance policies on the life of master 
and crew of the ship, and the merchants. The underwriters issued annuities 
and pension for a certain period or for life to provide relief to widows on the 
death of their husbands. The first life insurance policy was issued on 18 June 
1583, on the life of William Gibbons for a period of 12 months. 
It was in the 18*^  century, that societies started to be formed for issuing 
life insurance policies. Out of such societies, The Amicable Society (1705), The 
Equitable Life Assurance Society (1762), The Westminster Society (1792) were 
some of the important societies. The premium rates were fixed in view of 
reputation and the health condition of the insured.^ 
1. See Bodla, B.S., Garg, M.C., Singh K.P. Insurance Fundamentals,Environment and 
Procedure, 1st edition, Deep and Deep Publisheres, New Delhi, 2005, p.ll3 
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Life Insurance in India 
For the first time in the history of India in 1818, a British firm called 
Oriental Life Insurance Company was formed in Calcutta. This was followed 
by the establishment of the Bombay Life Assurance Company in 1823 in 
Bombay, the Madras Equitable Life insurance Society in 1829 and the Oriental 
Government Security Life Assurance Company in 1874. Prior to 1871 in the 
eyes of Britishers Indian lives were considered to be sub-standard so they 
charged an additional premium of 15% to 20%. In 1871, Bombay Mutual Life 
Assurance Society was the first one to charge the normal rates for Indian 
lives.2 
The Indian Life Assurance Companies Act, 1912 was the first statutory 
measure to regulate life insurance business in India. In 1928 the Indian 
insurance companies Act was enacted to enable the government to collect 
statistical information about both life and general insurance business. In 1938, 
all the previous legislations were consolidated and amended by the Indian 
Insurance Act of 1938 with a view to protect the interest of public. 
In order to adopt the changes that had taken place in insurance sector 
an amendment was brought in the Indian Insurance Act in 1950. These 
changes included the requirement for equity capital for companies in the life 
insurance business, celling on share holding in such companies, controls on 
investments, submission of periodical returns relating to investment. The Act 
has further been amended in 1999 (effective since April 2000) which today 
remains the main instrument of regulation of the insurance business in India.^ 
Formation of the Life Insurance Corporation of India 
By 1956, around 154 Indian insurers, 16 foreign insurers and 75 
provident societies were carrying on Life Insurance business in India. For the 
purpose of carrying out the management of Life Insurance, business of 245 
2. See, Palande, P.S., Shah, R.S., Lunawat, M.L., Insurance in India: Changing Pohcies and 
Emerging Opportunities, 1^ ' edition, Saga Publications, New Delhi, 2003, p. 25. 
3. See Bodla, B.S., Garg, M.C., Singh, K.P., op.cit, p. 189. 
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Indian and Foreign insurers and provideni; societies The Life insurance 
Corporation(hereinafter LIC) was formed on I'** September, 1956 by an act of 
Parliament i.e. Life Insurance Corporation Act, 1956 hereinafter called the Act 
with capital contribution of Rs. 50 million. 
The then Finance Minister Mr. CD. Deshmukh while signing the bill 
for nationalization outlined the following objectives of LIC: 
"To conduct the business with utmost economy with the spirit of 
trusteeship to charge premium not higher than warranted by strict actuarial 
considerations, to invest the funds for obtaining maximum yield for the 
policyholders consistent with safety of capital, to render prompt and efficient 
service to policyholders, thereby making Insurance widely popular.'' 
Conceptual Framework of Life Insurance 
Life insurance is a business proposition resting on the combined 
operation working of the law of morality and interest. The most essential 
thing for the working of life insurance is to fix the amount of contribution to 
be made by each of the policyholder as per the age so that the fund should be 
sufficient to meet the requirement of the claim. The principle of Probability of 
death or law of morality is used for this purpose. The policyholders are 
required to pay cost of claims as well as such sums, which are able to meet the 
expenses of the organization. Thus, the life insurance is a co-operative device 
to share the loss.^  
The best explanation of the meaning of Life insurance contract has been 
given in Dalby vs. India & London Life Assurance Co.^ where the court observed-
that a contract of life is not a contract of indemnity . A policy of insurance on 
life is not a contract to indemnity like a fire or marine insurance policy, but is 
a contract to pay a definite sum in consideration of annuity paid during the 
life. The contract commonly called life insurance, when properly considered is 
4. See Legislative debates 1956 on the Life Insurance emergency provisions bill, 1956. 
5. See Mishra, M.N., Law of Insurance,6"^ edition, Central Law Agency, Allahabad, 2002, 
p. l . 
6. (1854) 15 CB 365:139 ER 465. 
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a mere contract to pay a certain sum of money on the death of a person in 
consideration of due payment of a certain annuity for his Hfe, the amount of 
the annuity being calculated in the first instance according to the probability 
of life. 
The researcher may further submit that a contract of life insurance is 
that in which one party agrees to pay a given sum of money upon the 
happening of a particular event contingent upon the duration of human life in 
consideration of immediate payment of a smaller sum or other equivalent 
periodical payments. 
Definition of Life Insurance 
1. According to Section 2(11) of Indian Insurance Act of 1938:-
"Life insurance business is the business of effecting contract upon human 
life." 
2. "The Life insurance contract embodies an agreement in which broadly 
stared, the insurer undertakes to pay a stipulated sum upon the death 
of the insured or at some designated time to a designated beneficiary." 
- J.H. Magee 
3. "Life insurance Contract may be defined whereby the insurer, in 
consideration of a premium paid either in lumpsum or in periodical 
installments, undertakes to pay an annuity or a certain sum of money 
either on the death of the insured or on the expiry of a certain number 
of years." 
- R.S. Sharma 
4. "A contract of life insurance is that in which one party agrees to pay a 
given sum on the happening of a particular event contingent upon the 
duration of human life in consideration of the immediate payment of a 
smaller sum or certain equivalent periodical payments by another." 
-Bunyon 
153 
5. "Life insurance is a contract providing for payment of sum of money to 
the person assured or failing him to the person entitled to receive the 
same on the happening of some event." 
- R.K. Garg 
Although there is no exhaustive statutory definition of life insurance 
but it has been defined by the Supreme Court in LIC of India Vs. Vishiuanathan 
Verina7 In this case Apex Court has held that "Life insurance is a contract of 
insurance whereby the insured agrees to pay certain sums, called premiums, 
at a specified times and in consideration thereof the insurer agrees to pay 
certain sums of money on certain conditions and in specified way upon 
happening of a particular event contingent upon the duration of human life". 
From the above definitions, we may conclude that life insurance is a 
contract by which the insurer in consideration of a premium undertakes to 
pay a certain sum of money on the death of the insured or on the expiry of the 
fixed period. 
Essentials of Life Insurance Contract 
The essentials of life insurance contract are as follows:-
1. It is a contract relating to human life. 
2. It must provide for payment of lumpsum amount. 
3. The amount to be paid after expiry of certain period or on the death of 
assured. 
Rationale of Life Insurance 
The very rationale of the assured in taking policies from the Life 
Insurance Corporation (LIC) is to safeguard the interest of his dependant's 
i.e.; wife and children, as the case may be, in case of premature death of the 
AIR 1995 SC, 189. 
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assured because of the happening of any contingency. The nominees of the 
assured cannot be deprived of the dues payable under the policies.^ 
Nature of Life Insurance Contract 
All contracts of insurance, except life insurance contracts are contracts 
of indemnity because life insurance provides an assurance to the insured to 
pay certain sum of money in lieu of premium on the death of the insured or 
on the maturity of policy whichever is earlier. 
Life insurance, generally referred to as life "assurance", insures the 
insured against the happening of certain event i.e. death etc. The life 
insurance contract can be described as "contingent contracts" because the loss 
of life cannot be compensated and only a specified sum of money is paid if the 
insured dies.^ 
Life insurance is therefore in the nature of a contingency insurance. It 
does not provide indemnity. It provides for a payment on a contingent event. 
The sum to be paid is not measured in terms of loss. The policy states the 
amount payable. The sum undertaken to be paid becomes payable 
irrespective of the value of the life or limb lost. 
The Supreme Court explained the nature of life insurance in Chandulal 
Harjivandas Vs, CIT}^ In this case the subject matter of the contract was the 
insurance on the life of the assessee who was a minor. The contract of 
insurance on behalf of the assessee was entered into between his father and 
the Lie (as the assessee was then a minor). The contract of insurance provided 
that the assessee was not entitled to the benefit of the policy till he adopted 
the contract on the date of his attaining majority. 
It was held that contract of life insurance as a whole deals with the life 
of the assessee. The important point to notice was that if the assessee adopt 
8. See Srinivasan's M.N., Principles of Insurance Law, 9* edition 2009, Lexia Nexis 
Butterworth Wadha Publisheres, p. 1052, 
9. See Singh; Inderjit, Katyal, Rakesh, Kaur; Surjeet, Insurance Management, Kalyani 
Publishers, New Delhi, 1*' edition 2008, p. 25. 
10. AIR 1967 SC 816. 
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the policy upon attaining majority the corporation becomes hable to pay the 
sum assured to the assessee on the stipulated date of maturity provided the 
assessee was alive. The Life Insurance Corporation will also be liable to pay 
the amount assured if the assessee dies before the stipulated date of maturity 
but on or after the deferred date. The insurance on the life of the assessee was 
the main intention of the contract and the other clauses relied are merely 
ancillary or subordinate to that main purpose. 
Thus, Life insurance in a broader sense consists of any contract in 
which one party agrees to pay a given sum upon happening of a particular 
event contingent upon the duration of human life, in consideration of the 
immediate payment of a smaller sum or certain equivalent periodical 
payments by another party. 
From the above it can be concluded that the nature of life insurance 
contract has the following attributes:-
1. Unilateral Contract: Life insurance contract is a unilateral contract as 
only one party to the contract makes legally enforceable promise. 
Normally contracts are bilateral i.e. each party to the contract makes an 
enforceable promises to the other party. As the life insurance contract 
is unilateral in nature only insurer makes an enforceable promise. The 
insured cannot be forced to pay the subsequent premium, the insurer 
can only repudiate the contract of payment of full policy amount, but 
he shall be liable to pay the part of the policy amount according to the 
terms and conditions of the contract. 
2. Conditional Contract: Life insurance contract is a conditional contract 
as it is subjected to certain terms and conditions. It puts burden of 
proof on one party to fulfill certain conditions before the proof of death 
or of disability. It is also dependent on the timely payment of 
premiums. If this condition is not fulfilled, the insurer is relieved of his 
basic promise of paying the sum assured but is bound to perform other 
subsequent conditions i.e. payment of surrender values etc. 
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3. Aleatory Contract: Life insurance contract is a Aleatory contract as 
there is no mutual exchange of equivalent monetary value. It only 
covers a contingency on the happening of which payment is made. 
4. Contract of Adhesion: Life insurance is a contract of adhesion i.e. the 
terms and conditions of a contract are not arrived by mutual 
negotiations between the parties, the insurer decides the terms and 
conditions.^! 
Parties to the Life Insurance Contract 
There are four parties to the life insurance contract, which are as 
follows: 
1. Applicant: An applicant for a life insurance policy is the person who 
fills out the application and requests the company to issue the policy. 
2. Policy Holder: The policyholder is the person who owns the policy, 
pays the premium and can exercise all the rights under the contract. 
3. Beneficiary: The beneficiary is the one who will receive the proceeds in 
the event of death. 
4. Insured: Insured is the person on whose life the policy is written.^^ 
Principles of Insurance 
There are certain specific principles, which are of immense importance 
to the contract of life insurance. These are as follows: 
1. Principle of utmost good faith-
Utmost good faith is defined as a positive duty voluntarily to disclose 
accurately all the material facts to the risk being offered, whether requested or 
not. 
11. See Mishra, M.N, op. cit, p. 2. 
12. See Mayerson, L. Allen, Introduction to Insurance, 1st edition. The Macmillan Co., 
New York, 1962, pp. 354-355. 
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In life insurance contract, the nature of the subject matter of a product 
is an intangible one and the circumstances surrounding the subject matter are 
known by one of the parties namely the proposer. As, only the proposer 
knows all the material facts about the risk being proposed, the law imposes a 
greater duty of disclosures on both the parties to an insurance contract than to 
the other commercial contracts. This is known as the principle of utmost good 
faith.^ ^ The crux of the doctrine of utmost good faith was given in the case of 
Rozenes Vs. Boiuen}'^ 
As the underwriter does not know anything as the man, who comes to 
him to ask him to insure knows everything it is the duty of the assured to 
make a full discloser to the underwriter without being asked of all material 
circumstances. This is known as the contract of utmost good faith. 
2. The Principle of Insurable Interest-
The principle of insurable interest is an important condition for a valid 
life insurance contract. A person taking a life insurance policy must have an 
insurable interest in the life of the insured person at the time of taking the 
policy. It may or may not be present at the time of death of the person whose 
life is insured or at the time of making claim on maturity. For instance, an 
employer has insurable interest in the lives of his employees, a banker has an 
insurable interest in the properties mortgaged to it against a loan. 
Insurable Interest in Life Insurance 
The following persons may have an insurable interest in the subject 
matter under the life insurance-
1. A person has an unlimited insurable interest in his own life. 
2. A husband in the life of his wife. 
3. A wife in the life of her husband. 
4. A father in the life of his son and vice-versa. 
5. A creditor in the life of a debtor to the (extent of the amount of debt. 
6. A partner in the life or lives of his co-partner or co-partners. 
13, See Bodla, B.S., Garg, M.C., Singh, K.P., op. cit, p. 22. 
14. E.R. 1928 
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7. An employer in the lives of his ennployees or servant. 
8. An employee, employed for a specified period in the life of his 
employer. 
9. A guarantor in the life of his guarantee. 
10. Insurance company in the lives of insured's for re-insurance 
purposes.15 
3. The Principle of Indemnity 
The principle of indemnity means to make good the loss and nothing 
more than the actual loss. In accordance with the principle of indemnity, the 
insured's actual loss is indemnified on the occurrence of certain event. 
The principle of indemnity does not apply to life insurance contract 
and other personal insurance because loss of individuals life cannot be 
measured in terms of money. In other words, the contracts of life insurance 
are not based on the principle of compensation in money terms. As such 
under the contracts of life insurance a fixed sum is agreed to be paid either on 
the expiry of a certain period or on the death of the insured. These are 
therefore called "contingent contracts." 
4. The Principle of Subrogation 
The principle of subrogation is defined as the insurers right to receive 
the benefits of all rights of the assured against third parties, which if satisfied, 
will extinguish or diminish the ultimate loss sustained. 
The basic idea behind the principle of subrogation is to safeguard the 
interests of the insurers. If it had not been in operation, the insured might be 
enabled to collect more money than actual loss and such making profit, and 
the wrong doers might have escaped their liability. Whenever the act is 
against the rule of subrogation, it amounts to be against the public policy. 
Therefore, the common law requires the principles of subrogation to be 
applied to all contracts of indennnity.^ ^ 
5. The Principle of Contribution 
15. See, Singh, Inderjit, Katyal Rakesh, Kaur Surjeet, op. cit., p. 93. 
16. See Ibid, p. 111-112. 
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Contribution is defined as the right of an insurer who has paid a loss 
under a poHcy to cover a proportionate amount from other insurers who are 
liable for the loss. When a person gets a subject matter insured with one or 
more insurer i.e. "Double insurance" whereby in the event of damage, he 
cannot claim anything more than the total loss from all the insurers together. 
As per the principle of indemnity, the insured camiot be restored to a better 
position than before the loss. In such cases the total loss suffered by the 
insured is contributed by different insurers in the ratio of the value of policies 
issued by them for the same subject matter. In case the insured likes to collect 
the amount of loss from one particular insurer, the insurer paying or 
indemnifying the total loss will also collect it from other insurers with whom 
the insured has insured the same subject matter, in accordance with the 
proportion of their insured amount.^'' 
6. The Principle of Proximate Cause 
The Principle of Proximate cause means the active and efficient cause 
that sets in motion a chain of events which brings about result without the 
intervention of any force started and working activity from new and 
independent source. 
The term proximate cause means nearest or immediate cause. It is 
helpful in deciding the actual cause of loss when a number of causes have 
contributed to the occurrence of loss. In other words while deciding the 
liability of the insurer the nearest or proximate cause and not the remote 
cause of the loss is to be taken into account.^ ^ 
7. The Principle of Mitigation of Loss 
The Principle of mitigation of loss means to minimize or decrease the 
severity of loss. Under this principle it is prescribed that whenever the 
insured event occurs it shall be the duty of the insured to take all such steps to 
minimize the loss as would have been taken by any person who is not 
17. Ibid, pp. 114-115. 
18. Ibid, p. 116. 
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insured. As such it is the duty of the insured to act to minimize the loss. The 
total rational behind the principle of "mitigation of loss" is that the insured 
should not become careless and passive at the time of loss simply because his 
property is insured. Therefore, he must act like any uninsured prudent 
person. 
It is quite evident that the insured, as a prudent person, should risk his 
own life to save property which is getting damaged or destroyed in order to 
minimize the loss. All that is expected is that he must act reasonably, in the 
event of loss, to make the loss minimum as far as possible. The principle of 
mitigation checks on the behaviour at the time of loss. The principle is not 
limited to the time of occurrence of loss but it is extended to the validity 
period of the policy. After insuring the subject matter with the insurer, the 
insured tends to become careless and negUgent; that is why, every insurer in 
consideration of agreeing to indemnify the loss, expects a genuine behaviour 
during the period of the policy especially at the time of occurrence of loss. 
Operational Mechanism under Life Insxirance Contract 
The operational mechanism under life insurance contract is as foUows:-
1. To Fill Proposal Form:- The life insurance policies are taken through 
an authorised agent of the company. The insured is required to fill up 
the proposal form which can be obtained free of charge from the 
company. All the information is given in the form. The proposal form 
should be filled very carefully and signed by the insured. Some of the 
vital information given in the form are eis under:-
a) Name 
b) Address 
c) Policy amount 
d) Date of birth 
e) Mode of premium payment 
f) Age in years and date of birth 
g) Type of policy required 
h) Name of the nominee 
i) Family history etc. 
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2. Medical Examination:- The insured has to undergo a medical check up 
by the doctors appointed by the company. The doctor is to report about 
the general health of the person whose life is to be insured. The 
insurance company is at liberty either to accept or reject the proposal 
on the basis of the doctor's report. 
3. Agent Report:- The agent helps the insured in explaining the technical 
terms. He advises him regarding the type of policy suitable for a 
particular person. He tells him the rate of premium, keeping in view 
the period of insurance, type of policies, mode of payment and the sum 
assured etc. in his report the agent states the name, income, occupation, 
period of acquaintance with the insured etc. The agent is supposed to 
give impartial and correct information about the insured on the basis of 
this report and the medical report the insurer makes an assessment of 
risk.i9 
4. Proof of Age:- The insured is required to submit the proof of his age. It 
may be a copy of school certificate or any identity as prescribed by 
government norms. The premium in life insurance is fixed on the basis 
of age of the insured.^o 
5. Acceptance of the Proposal: - The Insurance Company is to make an 
assessment of the risk on the basis of the information in the proposal 
form and the reports of the doctor and the agent. If the life proposal is 
found insurable then the insurance company accepts it. 
6. Payment of Premium and Commencement of risk: When the 
insurance company accepts the proposal, insured is asked to deposit 
the premium. As soon as the premium is paid, the contract becomes 
complete, and the life risk is said to have commenced. 
19. See Garg R.K., Fundamentals of Insurance, 3'''* edition, Dhanpat Rao Publishers, New 
Delhi, 2010, p-111 
20. Id. 
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7. Issue of Insurance Policy: After completing all the above formalities 
the Insurance Company sends the original policy after it is being 
properly signed and stamped. The policy contains all detail terms and 
conditions of the insurance contract like: 
a) Insured name, address, profession and age. 
b) Insured amount, premium amount and mode of payment. 
c) Type of insurance policy taken. 
d) Other terms and conditions relating to the insurance policy. 
Conditions of Life Insurance Contract 
Generally the life insurance contract is governed by the terms and 
conditions mentioned at the back of the policy. There are different kinds of 
policies, so terms and conditions of every policy will be different. Conditions 
of standard policy are discussed herewith: 
1. Proof of Age: The premium and the sum assured being calculated on 
the age of the life assured. It is very important that it should be correct. 
For this company requires the proof of age from the assured who 
should produce it with the proposal or immediately thereafter. The 
company does not withhold the issue of the policy for want of it. 
Nevertheless, in the absence of proof of age the company does not 
admit any claim unless the age is proved to its satisfaction.^^ 
2. Commencement of Risk: The risk under the policy commences on the 
date of receipt of the first premium in full or from the date of the 
corporation letter of acceptance whichever is later. The second 
installment of the premium falls due on a date calculated from the 
above date of commencement of risk. If the acceptance later is 
conditional one, the risk will commence on the fulfillment of that 
condition. If the premium is paid by cheque the risk commences from 
21. See Mishra, M.N„ op. ci't, p, 52. 
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the date when the amount of cheque is credited in the company's 
account.22 
3. Payment of Premium: Premium has to be paid at the beginning of each 
pohcy year. There are different premium rate for different types of 
poHcies. Ordinarily the premium is paid annually, but for the 
convenience of the assured it can also be made payable half yearly, 
quarterly or even monthly.23 
4. Days of Grace: One month but not less than 30 days of grace is allowed 
for payment of yearly, half yearly or quarterly premiums and 15 days 
of monthly premiums. If death occurs within that period and before 
the payment of the premium is done the policy will remain in force and 
will remain valid and the assured will be paid the insured amount after 
the deduction of the said premium. 
5. Revival of Discounted or Lapsed Policies: When the premium is not 
paid within the days of grace, the policy lapses but can be revived 
during the life time of the life assured, but within a period of five years 
from the due date of the first unpaid premium and before the date of 
maturity. There are two schemes under which policy is revived: 
a) Ordinary revival scheme 
b) Special revival scheme 
6. Guaranteed Sxirrender Value: The policy can be surrendered for cash 
after the premium have been paid for atleast five years or to the extent 
of one-fifth of the total number of stipulated years in the policy 
provided that such one fifth exceeds three full years premium. The 
minimum surrender value allowable under this type of policy is equal 
to 30% of the total amount of the mentioned premium paid excluding 
22. See Garg R.K., op. cit, p. 134. 
23. Ibid, p. 135. 
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the premium for the first year and all extra premiums and or additional 
premiums for accident benefit that may have been paid.^ '* 
Types of Life Insurance Policy: 
There are different types of life insurance policies as one policy cannot 
be regarded as the best policy for all the policyholders due to difference in 
cost elements of investments, protection, requirements of the policy holders 
and availability of the policy. Following are the different kinds of policies: 
1. Policies on the basis of Duration of time: The life insurance policies 
on the basis of duration are as follows: 
(A) Whole Life Policy: Whole life policies are issued for whole life. It 
means that the policy amount will be paid at the death of the life 
assured. Under this policy, the assured cannot get the policy amount 
during his lifetime, only his dependents will get the advantages of this 
policy. There are different kinds of whole life policies: 
(i) Ordinary whole life Policy: Under this policy premium is 
payable throughout the lifetirae of assured and the polices 
money shall be payable after the death of the assured. This 
policy provides full protection in the sense that the family 
received a lump sum amount after the death of the assured. 
(ii) Single Premium whole life Policy: Under this policy the total 
amount of premium is paid at one time by the assured. This 
policy suits to those person who get windfall income from 
lotteries or gambling. 
(iii) Limited Premium Payment Wliole Life Policy: in this type of 
policy, the insured is required to pay premium for a fixed 
period or up to the retirement. Here the insured is required to 
pay premium for a selected period of years or up to his death. 
24. See Mishra M.N., op. cit, pp. 52-53. 
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Nevertheless, the assured sum will be payable only after his 
death. 
(B) Endowment Policy: Under the endowment policy money shall be 
payable to the assured if he is alive up to the term of insurance or to 
his nominee in the event of his early death. There are different kinds 
of endowment policies: 
(i) Ordinary Endowment Policy:; Under this policy amount 
becomes payable, on the expiry of the term of insurance 
contract or in case of death of the assured before maturity. The 
assured is required to pay premium throughout the term of 
insurance or upto death. This policy provides an ideal 
combination of both the family protection and the investment. 
(ii) Pure Endowment Policy: Under this policy, the sum assured 
is payable to the life assured if he survives till the term of 
policy. Nothing being payable if death occurs before the term 
expire. It is suitable to those persons who do not feel any need 
of family provision after their death. This type of policy has 
the element of investment only. 
(iii) Double Endowment Policy: Under this policy amount 
payable to the insured is double the amount of sum assured, if 
the assured survives upto the term of policy. In case the 
assured dies during the terms of policy, only sum assured is 
payable to his nominee or his family. The investment element 
is higher than the protection element in this policy .25 
(C) Term Insurance Policy: Term insurance policy are for a short 
period of time. This policy provides life insurance protection for a 
limited period of time from three months to seven years. The sum 
assured is payable only in the event of death of the life assured during 
the insured period and nothing is payable in case of assured's 
25. See Garg R.K, op. cit, pp. 142-143. 
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survival. The main purpose of the poHcy is to provide the temporary 
protection as that of a properly insurance policies do. 
(i) Convertible-Term Policy: Under this policy, facility is given to 
insured to convert it into whole life or endowment policy. If the 
option of conversion is exercised, a new policy under the limited 
payment life policy endowment will be issued as the case may 
be subject to the rates of premium, terms and conditions 
prevailing on the date of conversions. Proposal for policies 
under this scheme will be entertained only from persons in 
Government and semi-Government service or in the service of 
reputed commercial firms. 
(ii) Diminishing Terms Policy- This is a insurance policy mainly 
taken for loan transactions. An important characteristic of this 
policy is that policy money goes on diminishing year after year 
as the payment of premium is continued. The terms of policy are 
such that the insurance company is required to pay a certain 
sum of money to the third party in case of assured's earlier 
death. 
(ill) Renewable Term Policy- This policy is renewable at the expiry 
of terms for an additional period without medical examination. 
The premium rate will increase according to the advancement of 
age. This policy is suitable for those whose health are 
deteriorating and will be able to enjoy the benefits of insurance 
at an advanced age of their life. The insured has an option to 
renew it as many times till he has not crossed the age of 55 
years. 
2. Policies on the Basis of Method of Premium Payment: There are 
different types of policy based on Premium payment as-
(i) Single Premium Policy- Under this policy premium is paid at 
the beginning of the policy. The Premium under this policy is 
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the highest. The protection element is totally absent in this 
policy where as investment element is very high. 
(ii) Level Premium Policy: Under this policy regular and equal 
premium are paid at a definite gap of time. The equal 
installment may be paid monthly, quarterly, half yearly and 
yearly. Level premium policy suits the requirements of different 
types of the policy holders.26 
3. Policies on the basis of Participation in Profit: Policies on the basis of 
participation in profit are as follows: 
(i) Without Profit Policies: Under this policy the holders are not 
entitled to share the profit of the company. These policyholders 
get only the sum assured. The rates of premium paid on this 
policy are lower. 
(ii) With Profit Policies: Under these policies the holders are 
entitled to share the profit of the company. The policy holders 
can share only the profit and not the loss, therefore they cannot 
be treated as co-owner of the company. They are entitled to get 
the share of profit it means, the bonus only when there is profit. 
In this policy there is no guarantee that the insured will get 
something by way of profit every year.^ ^ 
4. On the Basis of Number of Lives covered: The policy me be as under:-
(i) Single life Policy: Under those policies, only single individual is 
insured. This policy insures only one life. The policy may be 
issued in one's own life as well as in others life also. The policy 
amount is payable only when the assured event occurs. 
(ii) Multiple life Policies: In this type of policy more than one lives 
is insured it may be; 
26. Ibid, p. 145. 
27. Ibid, p. 146. 
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a) Joint Life Policy: These policies cover two or more lives and 
the policy amount is payable on the first death. These policies 
are suitable to the partners of a firm and to a couple. 
b) Last Survivorship Policy: Under these policies amount is 
payable at the last date so long as any one of the insured is 
alive, no payment is made. 
5. On the Basis of Payment of Claims: The policy amount may be paid 
as under: 
(i) Lumpsimi Payment Policies: Under these policies, policy amount is 
paid in lumpsum according to the term and conditions of the policy. 
(ii) Installment Payment Policies: Under these policies, the policy 
amount is payable in installments. It is suitable to those whose 
earning capacities are reduced to minimum in old age. Under these 
policies he may continue to get upto a fixed period or upto death or 
both. 
6. Annuity: Annuity may be defined as a contract under which the 
insurance company agrees, in consideration of a certain payment, to 
pay, to the person who makes the payment in a fixed income. The 
person during whose life the annuity is paid is called the annuitant. 
The price of the annuity paid by the annuitant at the beginning of 
contract is called premium. The regular payment to be made by the 
insurance company is called annuity. The annuity is suitable to those 
who do not want to leave amount for others but want to use their 
money during their lifetime.^ ^ 
7. Non-Conventional Policies: The life insurance companies have 
introduced several non-conventional policies to meet the requirement 
of public. The important things about these are that they provide 
28, Id. 
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protection in cases of early deaths or if the poUcyholder lives too long. 
Some important policies under this head are as follows: 
(1) Jeevan Mitra: This policy can be issued to male as well as female lives. 
Only standard lives and sub-standard lives class I, II and III can be 
considered for benefits under this plan. This plan will not be provided 
to those who are engaged in hazardous occupations. The policy will be 
issued to all eligible lives between 18 to 50 years. The maximum age at 
maturity is limited to 70 years. The policies are issued for the terms of 
15 to 30 years only. The premiums are payable for the selected term of 
the policy or until death, if it occurs within the selected term. 
(2) Jeevan Saathi: The policies under this plan are issued on the lives of 
husband and wife. The sum assured will be payable on the first death 
and again on the death of the survivor during the term of the policy. 
Vested bonuses would also be paid along with the sum assured or on 
second death if it occurs earlier. If one or both the lives survive to the 
maturity date the sum assured along with the vested bonuses would be 
payable on maturity date. This policy will be issued for a term of 15 to 
30 years only subject to the condition that age of the olden life at 
maturity shall not be more than 70 years. 
(3) Jeevan Mitra: Jeevan Mitra Policy provides, besides the benefit of 
Endowment Assurance Policy, additional insurance cover equal to sum 
assured in the event of death during the term of the policy so that the 
total insurance cover is twice the basic sum assured. Bonus is reckoned 
on the basic sum assured at rates applicable to endowment Assurance. 
The Plan is allowed for terms 15 to 30 years.29 
Importance of Life Insurance 
The importance of life insurance can be viewed from three angles-
Individual, business and society. 
29. Ibid, pp. 150-153. 
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1. Individual 
a) Family Protection: Life Insurance contract protects the family interest. 
There are certain special requirements of the family which are fulfilled 
by the earning member of the family. If the member becomes disable to 
earn the income due to old age or death, these needs may remain 
unfulfilled and the family will suffer. The life insurance provides safety 
and security against the loss of earning at death or in old age. 
b) Surrender Value and Facilities for loan: When the insured is unable to 
pay the premium on his policy, he can surrender his policy and can get 
surrender value with this. The contract comes to an end and the 
insured will get the cash without any liability to pay any further 
premiums. The insurance company may grant loan to the policy holder 
on the security of life insurance policy. 
c) Regular Source of Income for old age: The Provision for old age is 
required where the person is surviving more than his earning period. 
In old age income comes down while expenditure increases. The life 
insurance provides old age funds along with protection of the family 
by issuing various policies. 
d) Provision for children: There are many family needs, say education for 
children, daughter's marriage and needs for settlement of children. 
Insurance helps in meeting these requirements. Multipurpose policies, 
education and marriage policies are better policies for these needs. 
e) Exemption from Income Tax: Under Indian Income Tax Act 20% 
rebate is given in income tax on the amount, which the insured has 
paid as premium on the life insurance policy taken by him. 
2. Business: 
a) Increase of Trade Credit: On the security of life insurance policy loan 
can be taken for business purpose. Life insurance corporation provides 
credit facilities to big industrial houses. The insured persons are getting 
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more loan due to certainty of payment at their death. The insurance 
policies are the best collateral and adequate loans may be granted by 
the lenders. 
b) Business Firmness: Partnership business may discontinue at the death 
or retirement of any partner because the firm has to pay to the legal 
heir of the deceased and to retiree partner, his share in the firm. But the 
insurance policy provides adequate funds at this time. 
c) Welfare of Employees: The welfare of employee is the responsibility of 
the employer. Therefore, the employer has to look after the welfare of 
the employees. These requirements are easily met by the life insurance, 
accident and sickness benefit and pension which are generally 
provided by group insurance. The employer generally pays the 
premium for group insurance. With this employees will work to their 
maximum capacities to complete their job when they are assured of the 
above benefits. 
d) Safety from Embezzlement of Funds: Insurance Company issues a 
policy that indemnifies the employer against direct economic loss that 
he may suffer through acts of fraud or dishonesty by an employee in 
the course of his employment. This type of insurance policy provides 
safety to the business man from embezzlement of funds from the 
business. 
e) Safety of Paid loan: A creditor can safe his debt by taking a policy on 
the life on his debtor. The insurance company will pay the debt in case 
the debtor dies without paying his debt, 
3) Society: 
a) Helps in Capital Formation: The element of investment, regular savings, 
capital formation and return of the capital are observed in life insurance. 
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b) Helps in providing employment: The expansion in the field of insurance 
provides employment to many. Thus to some extent the insurance 
companies can solve the problems of unemiployment. 
c) Reduction in Inflation: Tlie insurance helps in reducing the inflation by 
two ways: 
(a) by extracting money in supply to the amount of premium collected; and 
(b) by providing sufficient funds for production to narrow down the 
inflationary gap.^ *^  
Growth of Life Insurance in India 
Premium 
Life insurance industry recorded a premium income of Rs.2, 91,605 crore 
during 2010-11 as against Rs2/ 65,447 crore in the previous financial year, 
registering a growth of 9.85 percent. Whereas the private sector insurers posted 
11.04 per cent growth whereas compared to 23.06 percent in previous year in 
their premium income. LIC recorded 9.35 per cent growth whereas 18.30 per cent 
in previous year. 
While renewal premium accounted for 56.66 per cent (58.60 per cent in 
2009-10) of the total premium received by the life insurers, first year premium 
contiibuted the remaining 43.34 per cent (41.40 per cent in 2009-10). During 2010-
11, the growth in renewal premium has been 6.22 per cent (15.69 per cent in 2009-
10). By comparison, the growth in first year premium was higher at 15.00 per cent 
during 2010-11 but there is significant decline in growth in comparison to the 
previous year figure (25.84 per cent in 2009-10). 
Further bifurcation of the first year premium indicates that single premium 
iticome received by the life insurers recorded 26.99 per cent growth during 2010-11 
(31.05 per cent in 2009-10). Single premium products continue to play a major role 
for LIC as they contributed 24.94 per cent of LIC's total premium income (24.36 per 
30. Ibid, pp. 108-109. 
173 
cent in 2009-10). In comparison, the contiibution of single premium income in total 
premium income has surged to 13.28 per cent for private insurance companies 
during 2010-11 (4.84 per cent in 2009-10). 
The growth of the regular premium has stood only at 5.30 per cent in 
2010-11, against 21.91 per cent growth in 2009-10 with the private insurers 
witnessing negative growth (-19.88 per cent). The LIC continued with high 
growth in the regular premium the same stood at 38.50 per cent in 2009-10. 
Unit-linked products (ULIPs) witnessed 5,64 per cent decline in premium 
income from Rs.15.521 crore in 2009-10 to Rs.l, 09,002 crore in 2010-11. On the 
other hand, the growth in premium income of traditional products was at 21.80 
per cent, with premium income increasing to Rs.1,82,603 crore as against 
Rs.1,49,926 crore in 2009-10. Accordingly, the shai'e of unit-linked products in total 
premium considerably declined to 37.38 per cent in 2010-11 as against 43.52 per 
cent in 2009-10,31 
Table 
Premium Underwritten by Life Insurers 
(In Rs. Crore) 
Insurer 
Lie 
Private Sector 
Total 
2009-10 
Regular Premium 
26184.48 
(36.80) 
34529.67 
(12.61) 
60714.15 
(21.91) 
2010-11 
36265.36 
(38.50) 
27664.19 
(-19.88) 
63929,55 
(5.30) 
Single Premium 
LIC 45337.42 
(33.19) 
50746,99 
(11,93) 
31. See Insurance Regulatory Development Authority/ (IRDA) Report, 2010-11, 
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Private Sector 
Total 
3842.34 
(10.13) 
49179.76 
(31.05) 
11704.46 
(204.62) 
62451.45 
(26.99) 
First Year Premium 
Lie 
Private Sector 
Total 
71521.90 
(34.49) 
38372.01 
(12.36) 
109893.91 
(25.84) 
87012.35 
(21.66) 
39368.65 
(2.60) 
126381.00 
(15.00) 
Renewal Premium 
Lie 
Private Sector 
Total 
114555.41 
(10.03) 
40997.93 
(35.10) 
155553.34 
(15.69) 
116461.05 
(1.66) 
48762.94 
(18.94) 
165223.99 
(6.22) 
Total Premium 
Lie 
Private Sector 
Total 
186077.31 
(18.30) 
79369.94 
(23.06) 
265447.25 
(19.69) 
203473.40 
(9.35) 
88131.60 
(11.04) 
291604.99 
(9.85) 
Note: Figure in brackets indicates the growth (in percent) 
Source: Insurance Regulation Development Authority (IRDA)Report, 2010-11 
The table above reflects the collection of premium dorie by life 
insurance industry operating in India. 
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Market Share of Life Insurance 
On the basis of total premium incojme, the market share of LIC 
declined marginally from 70.10 percent in 2009-10 to 69.78 percent in 2010-11. 
Accordingly, the market share of private sectors insurers has gone up 
marginally from 29.90 percent in 2009-10 to 30.22 percent in 2010-11. 
The market share of private insurers in first year premium v^as 31.15 
percent in 2010-11 (34.92 percent in 2009-10). The same for LIC was 68.85 
percent (65.08 percent in 2009-10). However, in renewal premium, LIC had a 
higher share of 70.49 percent (73.64 percent in 2009-10) when compared to 
29.51 percent (26.36 percent in 2009-10) share of private insurers.32 
The above values can be witnessed by the table below and the Area 
Graph. 
Table 
Market Share of Life Insurers 
(In per cent) 
Insurer 
Lie 
Private sector 
Total 
LIC 
Private sector 
Total 
LIC 
Private sector 
Total 
2009-10 
Regular Premium 
43.13 
56.87 
100.00 
Single Premium 
92.19 
7.81 
100.00 
First Year Premium 
65.08 
34.92 
100.00 
2010-11 
56.73 
43.27 
100.00 
81.26 
18.74 
100.00 
68.85 
31.15 
100.00 
32. See Insurance Regulatory Development Authority (IRDA) Report, 2010-11. 
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Lie 
Private sector 
Total 
Lie 
Private sector 
Total 
Renewal Premium 
73.64 
26.36 
100.00 
Total Premium 
70.10 
29.90 
100.00 
70.49 
29.51 
100.00 
69.78 
30.22 
100.00 
Source: Insurance Regulatory Development Authorihj (IRDA) Report, 2010-11 
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Source: Insurance Regulatory Development Authority (IRDA) Report, 2012 
In life insurance business, India ranked 9^ ^ among the 156 countries, for 
which data are pubUshed by Swiss Re. During 2010-11, the estimated life 
insurance premium in India grew by 4.2 percent (inflation adjusted). 
However, during the same period, the global life insurance premium 
expanded by 3.2 percent. The share of Indian life insurance sector in global 
market was 2.69 percent during 2010, as against 2.45 percent in 2009. In the 
light of above discussion and analysis of data, it is submitted that life 
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insurance provides protection to the family at the premature death or gives 
adequate amount at the old age w h^en earning capacities are reduced. The life 
insurance is not only a protection but is a sort of investment because certain 
sum is returnable to the insured at the death or at the expiry of a period. So 
life insurance is a protection for dependents. 
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B. Under Islamic Legal System 
A life insurance policy under Islamic Law does not undertake to insure 
one's own life, but it is a financial transaction undertaking to protect widows, 
orphans and all other dependents of the deceased from future unexpected 
risks, based on the working practices of life insurance policies under the 
common legal system. Many Muslims and some Islamic scholars, oppose the 
idea of life insurance. The basic purpose of life insurance policy under Islamic 
law is not to insure one's own life but it is a financial transaction, based on the 
principles of mutual co-operation to protect the interest of widows, orphans 
and all other dependents of the deceased from future financial risk. It does 
not involve the ingredients of riba, but operates along the lines of the 
principles of the al-mudarbah financial techniques as prescribed under Islamic 
economic system.^s 
Conceptual Framework of Life Insurance under Islamic Law 
Concept of life insurance under Islamic Law is quite different from the 
one, which is practiced under common legal system. Under Islamic Law, life 
insurance policy works upon the principle of al-Mudarabah and mutual co-
operation. The nominee under life insurance policy is not an absolute 
beneficiary but only a trustee who receives the benefits and allocate them 
among the heirs of deceased as per the principles of inheritance and bequest. 
Where the assured is still alive upon the maturity of the policy period, he has 
a right to claim from the insurer the paid premiums, the share of profits made 
over the paid premiums, plus bonus and dividends as per the company's 
policy. But in case the assured dies at anytime before the maturity of the 
policy, the claim of nominee includes all the paid premiums, the share of 
profit make over the paid premiums, bonus and dividend as per the 
company's policy along with contribution made from the company's 
charitable fund as per the financial condition of the beneficiary of the assured. 
33. See Billal Ma'sum Mohd, "A model of life Insurance in the contemporary Islamic 
economy", Arab Law Quarterly, Vol. 12, No. 3 (1997), p. 287. 
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As regards the insurable interest in life insurance policy under Islamic law, 
the policyholder himself has an insurable interest if he is alive upon the 
expiry of the policy period. If the assured dies at any time within the pqlicy 
period, the insurable interest is to be vested only in heirs of assured as per the 
principles of al-mirath (inheritance) and al-wasiyyah (bequest).34 
Rationale- To have a life insurance policy does not mean that one has 
insured his own life, but it is a financial transaction for the protection of 
certain helpless people in the society. The rational behind having a life 
insurance policy under Islam may be summed up as follows: 
(1) It is one of the ways of providing a material safeguard for offsprings 
and is thus in line with the saying of the Holy Prophet (PBUH ) who is 
reported to have said; 
"it is better for you to leave your off spring wealthy than to leave them poor 
asking others for help... "^ ^ 
(2) To have a life insurance policy is a future material security for widows 
and other dependents of the diseased. The Holy Prophet (PBUH) in 
fact encouraged providing the security for widows and poor persons 
as he highhghted in one of his traditions. "The one who looks after and 
works for a widow and for a poor person, is like a warrior fighting for the 
cause of Almighty Allah or like a person who fasts during the day and prays 
throughout the night.""^^ 
(3) Life insurance policy guarantee a future material protection for 
orphans and it is again justified by the saying of the Holy Prophet 
(PBUH) and the person who looks after an orphan and provides for 
him will be in paradise like this putting his index and middle fingers 
together.37 
34. See Billah Ma'sum Mohd, ojJ.cit, pp. 288-89 
35. Narrated by Saad Bin Abi Waqaas (R) 
36. Narrated by Safawan Bin Salim (R) 
37. Narrated by Sohail bin Saad (R) 
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(4) To have a life insurance policy is like taking an initiative tovv a^rds 
reducing poverty rates and contributing towards a reasonable 
comfortable life without such difficulties. It is thus, justified by the 
Quranic principle whereby Almighty Allah advised the creatures to 
seek from Him for the comfortable life. Almighty Allah says to the 
effect; 
"Our Lord! Give us a comfortable life in this world and a comfortable life in 
the hereafter"^^ 
(5) Finally, having a life insurance policy is like taking an initiative 
towards ensuring a self reliant society without facing hardship and 
difficulties, and of course, an economic growth in society which may 
result in the elimination of hardship and bring about a comfortable 
standard of living in the society. It is thus in line with the Quranic 
principle. Whereby Almighty Allah himself prefers on easy life for the 
creatures rather then having difficulties. Almighty Allah "intends an 
easy life for all of you while he does not want you to be in difficulties".^'^ 
Principles of Life Insurance 
It is, already clear that a life insurance policy under Islamic Law is 
quite different from the one, which is practiced under common legal systems. 
Here I wish to propose the following basic governing principles for the 
Islamic model of life insurance. 
1. At the time of entering into a life insurance agreement, the assured 
must have a sincere intention that a policy will not lead to gain but 
should look towards protection of offsprings, wife and other 
dependents from unexpected future risk. Simultaneously, he also has 
to put his trust in Almighty Allah for betterment of those dependents 
future lives. Such initiative is thus in line with the advice of the Holy 
38. 11:201 
39. V:3 
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Prophet who told a Bedouin Arab who left his Camel untied trusting 
to the will of Almighty Allah. 
"Tie the Camel first, then put your trust in Allah".'^^ 
2. The life insurance policy should not be involved with riba but must be 
based upon the principle of the Al-Mudarabah, an Islamic financial 
technique, whereby the insurer as well as the assured or his 
beneficiaries share the profits, bonus and dividends accordingly. 
3. In case of assured's death at any time during the policy period, the 
beneficiaries of the assured will get only paid premiums, bonus and 
dividend accordingly, plus a donation from the company's fund as per 
the beneficiaries financial condition.^! 
4. In a case where the assured is alive upon the expiry of the policy 
period, the assured can only claim from the company the paid 
premiums, a share of the profits made over the paid premiums, plus 
bonus and dividends according to the company's policy. 
5. The nominees in a life insurance policy do not need to be an absolute 
beneficiaries but a mere trustee who is under a duty to receive the 
benefits from the insurer and distribute them among the heirs of the 
assured as per the principle of inheritance and bequest. Hence the 
nominees fall into the category of heirs of the assured, he/she is also 
entitled to a share accordingly. 
6. The agent in a life insurance policy shall not be paid out of the paid 
premiums by the assured but to be paid out of the share of the profit 
made over by the paid premiums by the company itself. 
7. With regards to the investment of the p>aid premiums Adil Salahi is of 
the view that the company is under an obligation to invest the paid 
premiums in a lawful business which is free from the elements of riba. 
40, Narrated by Al-Tirmizi and Ibn Majah 
41. See, Billah Ma'sum Mohd, op. at., p. 293 
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gambling and all other forms of unlawful transactions i.e. against the 
divine principles of Islam.'^ ^ 
8. The insurable interest in a life insurance policy should be presented 
either to the assured himself or to the heirs of the assured as per the 
principle of inheritance and bequest.'^ ^ 
Generally, different people have different opinions and thoughts about 
the application of life insurance in a Muslim society. Many Islamic scholars 
oppose the contract of a life insurance, based on Islamic principles, while 
some are of the pinion that life insurance is not prohibited in Islam 
Grounds Against Validity of Life Insurance Under Islamic Law 
1. Many Islamic Scholars such as Mufti Mohammad Bakheet, Mohd. 
Musa, Ali Khafeef, Yusuf Musa, Shaikh Shaukat Ai are of the view that 
general insurance is permissible but life insurance is not permissible, as 
life insurance involves unlawful elements of Maisir (gambling), and 
gharar (uncertainty) and also clashes with once fate.'*^  
2. Islamic scholars opine that whole idea of insurance business is based 
on riba (interest) which is strictly prohibited by the verses of the Holy 
Quran (2:25) and many Sunnah of the Holy Prophet.^s As in the life 
insurance, the beneficiaries of the assured will gain more than the 
assured has paid to the insurer in the event of his death, and therefore, 
such additional gain is considered as riba (interest).^^ 
3. The concept of life insurance exceeds the power of Allah in 
determining ones destiny of death and future happening and earnings. 
Once the assured enters into a life insurance contract, the assured will 
pay the premiums with the intention that his beneficiaries will earn a 
42. Id. 
43. See, Billah Ma'siim Mohd, op. cit, p. 294 
44. See Prof. Rashid, S.K., Insurance in Islamic Law, p. 8 
45. Dr. Muslehuddin, Mohammad, Insurance and Islamic Law, 3"-^ Edition, Markazi 
Maktaba Islami, Delhi, 1976, p. 143 
46. Prof. Rashid,'S.K. op. cit, p. 9 
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huge amount of money upon his death. In such a case assured is pre-
determining his death as well as the earnings of his beneficiaries, such 
a concept seems to interfere the powers of Almighty Allah. As Allah is 
the only one who knows the determines one's destiny of life and death 
also what one will earn tomorrow. Hence no one can pre-determine 
any ones life, death or future as Almighty Allah says in Holy Quran: 
"Nor does any one knoiv what it is that he will earn on tomorrow nor does 
anyone know in what land he is to die. Verily with Allah is full knowledge and 
He is acquainted with all things.^'^" 
4. Life insurance is against the principles of inheritance and bequest. The 
rational behind this is that under life insurance, the assured deposits 
premiums that will be obtained by the beneficiaries upon his death in 
such a situation the assured is the one who determines the respective 
beneficiaries who may gain money upon his death. Such a. life 
insurance policy is against the principles of inheritance and bequest. As 
per Islamic law, the property has to be distributed accordingly among 
the legal heirs and to whom the bequest has been made. Therefore, the 
assured cannot determine the beneficiaries himself.^ ^ 
5. It contains the element of gambling. In a gamble the gambler pays a 
certain amount of money and subsequently hopes for a chance to gain 
an additional large amount of money.^ ^ Any transaction involving such 
element of gambling is prohibited in tJie Sharia'h, as Almighty Allah 
says to the effect: 
"...They ask thee concerning wine and gambling say in them is a great 
sin..."50 
47. XXXI;34 
48. Prof. Rashid, S.K., op. at, p. 10 
49. See Billah Mohd Ma'sum, "Life insurance? An Islamic View", Arab law Quaterly, Vol. 8 
No. 4 (1993), p. 316 
50. ir. 201 
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Similarly in a life insurance policy the: assured always hope for a 
chance to gain, which is in the same nature as gambling and thus is 
prohibited in the Islamic Sharia'h. 
6. Life insurance inducts the essential of gharar (uncertainty) and as per 
Islamic law any transaction which involves the elements of ignorance 
and uncertainty is considered to be not valid as it leads to dispute 
among parties.^i 
These are some of the reasons and arguments of Islamic scholars who 
are against the implementation of life insurance under Islamic law. The sound 
reason of opposing the policy of life insurance is that it is unsafe, hazardous, 
ui-ifair and uncertain and thus it would not be allowed in Islam at all. 
Arguments in favour of Life insurance 
"If is better for you to leave your off-spring wealthy than to leave them poor, asking 
others for help..."^^ 
Islam always emphasizes the practical aspects of life. As Islam is 
ad-din (scope is very wide) and it has already been prove that there is no 
single aspect of human life which cannot be solved by the Holy Quran and 
the fact that Islam is the religion which is comprehensive in nature and 
always concerned about the welfare and development of people. The overall 
idea of life insurance circles around protecting the welfare of particular 
members of one's family from future risks which might occur after one's 
demise. That is the reason why the concept of life insurance is not clearly 
against the Islamic principles. As such, here are the following responses and 
the view of some Islamic Scholars who support the institution of life 
insurance.53 
51. Prof. Rashid, S.K, op.cit P.IO 
52. Sahih Al bukhari (Trans) Dr. Khan, Mohsin Mohammad, Vol. VIII, Hadith No. 725, 
Kazi Publications, (1979) Lahore, Pakistan. 
53. See Billah Ma'sum Mohd, Op. Of., p. 317 
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1. Life insurance does not incorporate the element of Maisir (gambling). 
The reason is that the concept of Maisir (gambling) is "hoping for a 
chance to gain something" whereas the concept of life insurance works 
around a transaction of depositing a certain amount of money to a 
particular company with the intention of helping the depositors family 
against future risks after the demise of the depositor. Thus, the element 
of gambling does not exist here.^ ^ 
2. Life Insurance does not incorpora1:e the elements of gharar 
(uncertainty). The reason is that the idea of a gharar transaction is that 
the subject matter of the contract is unknown. Whereas, on the other 
side the subject matter of life insurance is the death of the assured and 
it is known, to everybody that one day everyone will die sooner or 
later in accordance with the will of Almighty Allah. 
3. The logic of life insurance also does not exceed the power of Allah in 
determining one's destiny of death aind future earnings. This is 
because the logic of life insurance is not to pre-determine one's death 
in the future, which is determined by Almighty Allah, it is only to take 
the necessary steps in protecting one's family from future financial 
risks, which may occur after death. The Prophet Mohammad (PBUH) 
encouraged the people to take the necessary steps against future risks 
as seen in the following hadith narrated by Abu Hurairah (R), the Holy 
Prophet (PBUH)is reported to have said-
"Whoever solves for a Muslims a problem out of his (various) problems in the 
world, Allah unll solve for him one problem out of his (various) problems in 
the hereafter, and whoever takes an initiative to lighten one's financial 
difficulties, Allah will lighten his difficulties in the world and the 
hereafter..."^^ 
54. Id. 
55. Sahih Muslim, as cited in Imam Muhiuddin Yahya Al Nabadi, Riadul Salaheen (Irons 
Bangle) Maulana Sayed Muhammad Ali, et al Vol. 1, Hadith No: 245 Bangladesh 
Islamic Centre, Dhaka, 1990. 
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The Holy Prophet also described the significance of looking after 
Orphans as seen in the following hadith Narrated by Sahl Bin Saad (R), 
the Holy Prophet (PBUH) is reported to have said: 
"1 and the person who looks after an orphan and provides for him, xvill he in 
paradise like this "putting his index and Middle finger together."^^ 
Again the Holy Prophet (PBUH) stressed the significance of taking care 
of welfare of widows and the poor in the following hadith narrated by 
Safwan Bin Salim (R), the Holy Prophet (PBUH) is reported to have 
said: 
"TJie one ivho looks after and loorksfor a widvw and for a poor person, is like a 
warrior fighting for Allah's cause or like a person who fasts during the day 
and prays all the night."^'^ 
So, it is crystal clear that the whole logic of life insurance is not to pre-
determine ones' destiny of death and future earnings, but only to 
believe in ones' death which will occur in accordance with the will of 
Almighty Allah but also to take the necessary steps towards 
protecting ones family from future financial risks and problems which 
might occur after ones 'death. 
4. The concept of life insurance under Islam does not clash with the 
principle of inheritance and bequest. The reason behind this is that life 
insurance does not deprive legal heirs from receiving their share from 
the deceased property by inheritance or bequest. The actual idea of life 
insurance is to deposit money to the insurer in advance with a view to 
protecting the assureds' family from future financial risks, which may 
occur after the demise of the assured. In life insurance under Islamic 
law, the assured nominates a particular person as nominee who 
receives the benefit of the policy after the death of the assured on 
behalf of all the heirs of the assured. 
56. Sahih al Bukhari, op. cit, Hadith No. 34 
57. Ibid, Hadith No, 35 
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The nominee in this case acts as a mere agent, who receives the benefit 
of the policy and distributes it among the heirs accordingly. In a 
Pakistani case, it was held that the nominee in a life insurance policy is 
nothing more than mere agents who receive the benefit of the policy on 
behalf of all the heirs.^ s The National Council for Muslim Religious 
Affairs in Malaysia, issued a Fatwa in 1974 that the nominee of life 
insurance would receive the benefit of the policy on behalf of all heirs, 
so, under Islamic Law, the nominee is like a mere agent who receives 
the benefit of the policy and he is entitled only to a share according to 
the principle of inheritance and bequest . Hence, the concept of life 
insurance under Islam is to protect the assured's family from future 
financial risks which does not deprive the legal heirs from receiving 
their respective shares by way of inheritance and bequest once the 
assured dies. Hence, the claims that the concept of life insurance is 
against the rule of inheritance and bequest is entirely rebuttable. 9^ 
The concept of life insurance is not against one's taqdeer (fate). The 
reason behind this is that life insurance is not going to determine the 
family's fate in future, something to do with pre-determining one's 
death. The fact is that when the assured pays the premiums to the 
insurer, the logic of this transaction is to save his family from any 
tragedy or financial risks which may occur is future. Islam fully 
supports all Muslims in leaving something for their children to protect 
them from future financial risks, and this is the real idea of life 
insurance. 
Life insurance does not incorporate the element of riba (interest). The 
reason is that riba occurs when a person gives or deposits a certain sum 
of money and later demands an additional amount apart from the 
original amount deposited. In life insurance, the assured pays the 
premiums not with the intention of demanding an additional amount 
58. Karim vs Hanifa, PLD (1970), Karachi, 683. 
59. See Billah Ma'siim Mohd, op. cit, p. 319 
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apart from the one deposited earlier, but with the intention of helping 
the assured's family financially in the future after the death of the 
assured.60This concept is based on the principle of mutual co-operation 
which has been commanded by Allah - Allah says to this effect: "Help 
one another in righteousness and piety... "^'^ 
So, the real purpose of life insurance is to help the decease's family and 
to protect them from future financial risks. No doubt, it is a form of helping 
each other in the righteous and pious way as enshrined in the above verse, 
and as such, the operation of life insurance is not a riba, but rather a form of 
good deed which has been commanded by Allah. 
From the above responses, it is now clearly understood that the 
concept of life insurance is not contrary to the divine principles of the Holy 
Quran and the Sunnah. 
Thus, the logic of life insurance is a "contract between the holder of a 
policy and an insurance company whereby the company agrees, in return for 
premiums payments, to pay a specified sum to the designated beneficiary 
upon the death of the insured".^^ 
So, in order to dispose of all tine misconceptions which have 
surrounded life insurance for a very long time, Muslims have a look at the 
concept in a wider sense and concentrate on applying it to meet the needs of 
society today. As such, there are some recommendations on this issue. 
1. It is the duty of the father of a family to take effective measures in 
advance for the well-being of children and wife. This includes 
providing them with adequate means to acquire future education, 
food, clothing, shelter, health and other important necessities. A father 
should not leave them in a state of poverty, begging for help of others. 
The Prophet (PBUH) is reported to have said : 
60. Ibid, p. 318 
61. V:2 
62. See "Life Insurance", wests Law and Commercial Dictionary in Five Languages, West 
Publishing Col., St. Paul, Minnesota, USA (1985) 
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Narrated by Sad Bin Abi Waqqas (R) : "I urns stricken by an ailment that 
led me to the verge of death. The Prophet (PBUH) come to pay me a visit. 1 
said '0 Alah's Apostle! I have much property and no heir except my single 
daughter, shall I give two thirds of my property in charity! He said 'No' I said 
Half of it? He said 'No' I said one third of it? He said (you may do so) though 
one third is also too much, for it is better for you to leave your offspring 
wealthy than to leave them poor, asking others for help."^^ 
It is one of the most significant deeds in Islam to take care of the 
welfare of orphans, widows, and the poor. This has been made clear 
from various Hadiths cited(supra). 
The Holy Prophet (PBUH) encouraged the Ummah to look after the 
welfare of the Orphans, widows and the poor. In fact, the whole idea 
of life insurance is also to sustain the welfare of these unfortunate 
members of society. So, it is again proved here that the logic of life 
insurance is not contrary to the Islamic principles.64 
Unpredictability, accidents and tragedies have become part and parcel 
of life. Many people have lost dear ones through diseases, road 
accidents, natural disasters and so on. If we think over this, our minds 
will be haunted by various questions, what will happen to the 
deceased's family, especially if the family is depending heavily on the 
income of the deceased? Who is going to look after the welfare of the 
family? And what is going to happen to the future of that family if 
nobody comes to their help? Allah no doubt the sole creator and 
sustainer for his creatures, but then. He has also commanded mankind 
to strive hard within their abilities to achieve anything that they wish 
for in their lives. Only after striving hard could they then leave their 
fate to be decided by Almighty Allah. 
63. Salih AI-Bukhari (trans.) Muhammad Muhsin Khan, Vol. VIII, Hadith No. 725, Kazi 
Pubhcations, Lahore, Pakistan, 1979. 
64. See Billah Ma'sums Mohd op. cit., p. 321 
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Allah has strongly prohibited the people from purposely letting 
themselves fall in to self destruction. Allah says to this effect: "...and 
make not your own hands contribute to (your) destruction."^^ 
So, Allah has commanded us to strive to the best of our abilities 
achieve our aim and not to let ourselves fall in to destruction. It is thus 
our duty to ensure that the welfare of our family will be safeguarded in 
future, especially after our demise, b)' the will of Allah. This is the 
main objective of life insurance whereby the assured deposits a certain 
amount of money to the insurance company with the intention of 
safeguarding his family from any future risks or destruction. Thus, it 
is again proven here that life insurance is indeed in accordance with 
Islamic provision.^'' 
4. Allah does not want his creatures to be in difficulties. As such the aim 
of the life insurance policy is to protect the assured's family from any 
kind of difficulties which may occur after his death. The idea is indeed 
in line with the following verse when Allah says in the Holy Quran: 
"...Allah intends every facility for your, He does not want to put you in 
difficulties..."('^ 
Moreover, the life insurance policy is no doubt, one of the means of 
ensuring a prosperous life for Orphans and widows in the world. 
Allah has also taught us to seek a prosperous life in this world and the 
hereafter. He says to this effect "Our Lord! Give us good in this world and 
good in the Hereafter... "^ ^ 
I, sincerely believe that the above analysis has given us clear picture on 
the validity of life insurance under Islam. It is now our duty how to 
utilize Islamic principles in applying life insurance in a perfect manner. 
As it is much needed in the contemporary world to solve various 
65. 11:195 
66. See Billah Ma'sum Mohd, op. cit., p. 321 
67. 11:185 
68. 11:201 
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problems faced by the Orphans and Widows. With the help of the 
principles of life insurance, these unprivileged class of society can be 
released from the hardships and difficulties by the Blessings of Allah. 
Such application will also allow these widows and Orphans to see their 
future with renewed confidence and hope. 
Submissions 
Lastly, with all humbleness it can be submitted that there are various 
ways by which the application of life insurance in society can be made a 
reality: 
(1) There is no iota of doubt regarding the validity of the application of life 
insurance based on Islamic principles. This is because the idea of life 
insurance embodies the element of mutual co-operation, help and 
shared responsibilities^^ towards safeguarding the welfare of orphans 
and widows which is enjoined in the teaching of Islam, as seen in the 
verses of the Holy Quran and the Sunnah of the Prophet (SAW). As 
such, Muslims may avoid questioning the validity of life insurance, 
and also any form of negative feelings towards its validity and 
application. 
(2) It must always be ensured that no aspect of life insurance involves riba 
(interest) as it has been strictly prohibited in the Holy Quran. For 
instance, when the assured enters into the life insurance policy, he 
should not put any clause which allows the beneficiary to demand an 
additional amount apart from whatever has been paid by the assured, 
nor should there be any clause allowing the insurer to invest the 
deposited money in any transaction which involves interest or riba. 
(3) The assured must be very honest and sincere in entering into a life 
insurance policy that it is one of the sources to sustain the life of his 
family, safeguarding them from any future risks and difficulties, which 
69. Mohd. Ma'sum Billah, "Insurance: A Comparative Legal Analysis", I.I.U., Malaysia, 
(n.d. and unpublished), p, 6. 
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may occur once the assured dies. He must also be free from any kind of 
hope for a chance to gain something in future, as to help safeguarding 
the welfare of orphans and widows is indeed a good deed and such 
good deeds must be free from any negative intentions or feelings. 
Allah (SWT) says "They ask thee concerning orphans, say: The best thing to 
do is what is for their good.'"^^ 
Hence, the policy of life insurance is also a kind of maintenance in 
advance for the family (i.e. the orphans and the widows) of the 
assured. However, there is no provision in Islam preventing people 
from providing maintenance for their dependants.''^ 
(4) It is also the right moment for the whole Muslim Ummah, to trace all 
the relevant provisions from the Holy Quran and the Sunnah and to 
delibrate on these provisions based on the principles of Masalih al -
Mursalah (public interest). Such a move is important to ensure that 
people will obtain proper guidance in applying for the life insurance 
policy. Such a move will also encourage hopes of removing difficulties 
and hardships of orphans and widows. 
Proposed Procedures 
For the purpose of applying life insurance in our daily lives based on 
the Islamic principles, the following procedures are hereby proposed: 
(1) In a life insurance policy, there must be at least three parties, i.e. the 
assured, the insurer and the nominee (s) on behalf of the beneficiaries. 
(2) There will be an agreement between the assured and the insurer that 
the assured will continue to pay the premiums (the sum and period of 
the payment being in accordance with the agreement). There must also 
be a clear understanding between the parties to the agreement that in 
70. II;220 
71. Shaikh Mahmud Ahmad, Economics of Islam (A Comparative Study), Sh. Muhammad 
Ashraf, Lahore (1977), p. 154 cited in Dr. Liaqat AU Khan Niazi, Islamic Law of 
Contract, Research Cell Dayal Singh Trust Library, Lahore (n.d.), at 388. 
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case of the death of the assured before the ending of the period of the 
policy, the insurer will pay back to the designated nominee (s) the 
whole amount of money which has so far been paid by the assured, 
plus the share of the profit which has been gained over the paid 
premiums, together with a reasonable amount of money taken from 
the Charitable Fund, which must be in accordance with the financial 
status of the assured's family. (For instance, if the family is financially 
weak and unstable, the amount taken from the Fund will be bigger, but 
if it is financially strong and stable, the amount will definitely be 
smaller). Such policy is actually based on the concept of mutual co-
operation which has been commanded by Allah in verse.''^ 
(3) There must be a common understanding between the parties to the 
agreement that the nominee (s) is like a mere agent /trustee to act on 
behalf of all the heirs of the assured, thus he has no right, to receive the 
benefit of the policy absolutely, but only the portion according to the 
Rule of mirath (inheritance) or wasiah (bequest). 
(4) In the case of the assured not dying within the agreed period of the 
policy, the assured is, thus, entitled to recover the whole amount of the 
premiums, which he has paid during that particular period, together 
with the agreed share of the profit made over the paid premiums. 
(5) It must always be remembered that the assured must be sincere in 
paying the premiums, i.e. with the intention of creating a fund for the 
future welfare of his family. He must not hope to gain any additional 
amount besides the premiums paid, nor can he hope for an 
opportunity to gain. 
(6) Finally, the insurer must also be careful not to make any profit over the 
premiums through an illegal investment or transaction, which is 
prohibited by the Holy Quran and the; Sunnah. 
72. V:2 - "Help one another in righteousness and piety." 
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These are the possible suggestions regarding proposed procedures in 
implementing life insurance which are based on the Islamic principles in 
society today. May Allah give us the guidance in understanding the Islamic 
provisions in the correct manner, and also give us the strength to put them 
into practice in every aspect of our lives. 
Life Insurance Under Islam (Family Takaful) vs. Life Insurance 
under Common Law 
The basic difference between the life insurance under common legal 
system and a model suggested for Islamic life insurance by the researcher are 
as follows: 
1. A life insurance policy under the conventional system evolves around 
the element of 'Riba', whereas an Islamic model of life insurance policy 
is totally free from the elements of 'Riba', for it is operated based on the 
principle of'a\-Mudhdrabah financing technique.^^ 
2. In a conventional system of life insurance policy, the nominee (s) is an 
absolute beneficiary(s). Suffian J. in Re Man bin Mihat/^ gave a verdict 
that, the nominee(s) Inter Alia in a life insurance policy takes absolutely 
and exclusively the benefits of the policy. In contrast, the nominee in a 
life policy under the Islamic model is not an absolute beneficiary(s), but 
a mere trustee who is in a position to receive the benefit over the policy 
on behalf of the assured's heirs, and distribute it among them 
according to the principle of al-Mirath (inheritance) and Wasiyyah 
(Bequest). In Karim v. HanifaJ^ the High Court of Karachi ruled out that, the 
nominee(s) in a life insurance policy is nothing more than a mere agent. The 
National Council for Muslim Religious Affairs in Malaysia, also issued a 
¥atwa to the same effect in 1979 that, the nominee(s) in a life insurance 
is a mere trustee who is supposed to receive the benefit over the policy 
73. Mohd. Maulana Mufti Shafi, Bima Zindagi (trans. Eng) Anwar Ahmed Meenai, Life 
Insurance, Darul Ishat, Karachi, 1995, p. 36. 
74. 0965)2,MLJ,p.l. 
75. (1970) PLD 783. 
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and distribute it among the heirs of the deceased, according to the 
principles of al-Mirath and al-Wasiyah. 
3. Idea of a conventional designed life insurance policy is that, if the 
assured dies at any time before the maturity of the policy, the 
nominee(s) is entitled to maturity of the policy, the nominee(s) is 
entitled to recover from the insurer the whole amount agreed in the 
policy. While, if the assured is still alive upon the expiry of the policy 
period, he is also entitled for the whole amount agreed in the policy 
plus the interest, dividends and bonus, subject to the company's policy. 
On the contrary, in the paradigm of an Islamic Model of life insurance 
policy is that, if the assured dies at any time before the policy matures, 
the beneficiary(s) is entitled from the insurance company to the whole 
amount of paid premiums, the bonus and dividends according to the 
company's policy, a share of profits made over the paid-premiums, 
plus a donatior\ from the company's charitable fund according to the 
financial status of the beneficiary(s) (i.e. if the beneficiary(s) is 
financially in good condition the amount will be small, but if the 
beneficiary(s) is financially weak or unstable the amount could be 
bigger). Such transaction is considered as a mutual cooperation 
towards the welfare of the helpless people in a society, and is thus in 
line with the Quranic principle. Allah(swt) says to the effect: 
",,. Cooperate among yourselves in righteousness and piety... "^ ^ 
However, in the case where the assured is still alive upon the expiry of 
the maturity period, he is entitled from the company the whole amount 
of paid-premiums, a share of profit made over the paid-premiums 
according to the principle of 'al-Mudharabah', bonus and dividends, 
according to the company's policy. 
4. In the operation of a life insurance policy under the conventional 
system, the payments for the agents are to be paid out of the assured's 
76. V:2 
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paid-premiums, whereas under the Islamic model of a life insurance 
policy, the agents work for the compaiiy, and thus, they should be paid 
by the company itself. This means that, the payment for the agents 
could include a share of profits made over the paid premiums, plus 
dividends and bonus according to the company's policy. 
5. With regard to the insurable interest under the conventional system, it 
is usually vested to the policyholder himself should he be alive upon 
the expiry of the policy period. However, in the case of the death of the 
assured within the period, the insurable interest is to be vested to 
husband and wife, parents or children, the benefactor or beneficiary or 
servant, company and director, trustee and employee, partners, 
mortgagor and mortagagee.^ '^  
In contrast, under the Islamic model, the insurable interest is to be 
vested to the assured himself or to his heirs according to the principles of 'al-
Marath' and 'al-Wasiyyah'. 
It is very humbly submitted that life insurance under Islam or family 
takaful is not against virtue or piety. It does not mean that one has insured 
one's life. As the central idea of life, insurance under Islam is a financial 
transaction that relies on the principles of mutual cooperation. It aims to 
undertake a responsibility towards safeguarding widows, orphans and other 
dependents of the deceased (assured), from future financial risks, it needs to 
advocate again that it does not involve the elements of 'Riba' but is operated 
along the lines of the following principles of the 'al-Mudharabah' financial 
technique, while neither clashing with the principles of 'al-Mirath' nor with 
the principles of 'al-Wasiyah'. Life insurance under Islam the nominee is not 
an absolute beneficiary but a mere trustee, who is under a duty to obtain 
benefits of the policy, and distribute them among the heirs of the deceased 
(assured), according to the principles of 'al-Mirath' and 'al-Wasiyyah'. 
77. See Kliuan, Lee Kam, Life Insurance in Malaysia, life insurance association of Malaysia, 
Kauala Lumpur, 1986, p. 63. 
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A. Under Common Legal System 
* 
Any sector, which touches the Ufe of common men needs regulation, 
particularly so when inequalities and disparities of different types are likely 
to occur on account of the action or inaction on the part of the economic 
agents involved. For example, there may arise inequalities of opportunity, 
inequalities of income, wealth, regional imbalances, inter-sectoral imbalances, 
inequalities in social infrastructure, etc. This becomes particularly relevant in 
India since it has adopted liberalization, globalization and privatization 
policy. Moreover the market in India is not well-developed and cannot be 
relied upon for ensuring the process of deregulation. 
Under liberalization, the role of government is expected to shift from 
that of a producer and provider to that of a protector. The model of the state 
as the owner of the means of production, the producer and provider of the 
goods and services as well as the regulator, has turned out, in most parts of 
the world to be too inefficient to meet the rising expectations of the 
consumers. The government can fulfil its varied responsibilities effectively 
and efficiently only if there is a well-equipped machinery in place. They 
cannot be handled through a department of the government, but are best left 
to a body of experts, which takes collective decisions and not at the discretion 
of a government official who reports directly to the goverrmient and can, 
therefore, be influenced in his decisions. The transition from a command 
economy dominated by the public sector to a market economy where the 
private sector is more active needs to be organized carefully. This has been 
corroborated by the experience even in developed countries which are 
proponents of the free market economy, but which after the deregulation 
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process was carried out, had to set up regulatory authorities for different 
sectors.^ 
Need of Regulation of Insurance 
Regulation is of immense importance in areas like financial 
transactions, where chances of mismanagement, deception, fraud etc. are 
more frequent. If such malpractices do occur, the loser is the common man 
who does not understand the intricacies of the transaction and can be mislead. 
Hence, social supervision, that is, government supervision, becomes essential. 
This is true for all the sectors in the financial services such as, banking, stock 
markets and insurance. 
In common with other financial services, insurers are repositories of 
public trust and accept money from the insured in return for a promise of 
payment at some future date or on the occurrence of some particular event. 
An insurance company can fulfil this commitment only if it has an adequate 
professional capability, financially soundly managed, holds adequate reserves 
to meet the requirement of funds with reference to the nature of term of 
liabilities and invests its huge funds carefully. 
Collaborations with foreign companies which are globally experienced 
and are large in size are no guarantee that all such companies will behave 
well. Reckless rate wars, undercutting, unhealthy links with industrial houses 
and a disregard for prudential norms are not totally unknown in other 
markets. Hence the need of the hour is to regulate them strictly. Accordingly 
they are subjected close regulations by the state in all countries, with the 
objective of ensuring that their business is run fairly, conducted by competent 
persons and protects the legitimate interests of the insuring public is well 
protected. 
1, Palande, P.S., Shah R.S., Lunawat, M.L., Insurance in India Changing Policies and 
Emerging Opportunities, 1*' edition, Sage Publications India Pvt. Ltd., New Delhi, 2007, 
pp. 340-342 
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It is not as if regulation becomes necessary only when there are private 
players in the field. There are operations which require professional 
regulation in areas relating to expenses, customer service, claim settlements, 
resolution of disputes, reasonableness of tariffs, and prevention of restrictive 
trade practices. The Malhotra Committee (1994) also felt that the insurance 
regulatory apparatus should be activated even in the present set up of the 
insurance sector and recommended the establishment of a strong and 
effective Insurance Regulatory Authority in the form of a statutory 
autonomous Board on the lines of the SEBI. (Securities Exchange Board of 
India). 
The experience of the banking sector and the capital markets, where 
regulatory mechanisms have been set up and regulations have been 
enforced with some firmness, has been good. Thus, the banking sector has 
a Board for financial supervision since November 1994, and the stock 
markets are overseen by the SEBI. Insurance has seen the emergence of the 
IRDA (Insurance Regulatory and Development Authority), which has 
become functional since the beginning of the year 2000.^  
With the private sector's entry into the insurance business, a 
regulatory system became even more necessary in the insurance industry 
where large monetary stakes are involved and for which there are parallels 
in other parts of the world. The Malhotra Committee (1994) also observed 
that while regulation over the other financial sectors has been 
strengthened, the regulation of the insurance industry is being organised in 
a peculiar manner under which the industry itself has been also its 
regulator. This rendered the concept of regulation itself ineffective. It, 
therefore felt, that the re-establishment of effective regulation over the 
insurance business would become all the more urgent if the sector were to 
be liberalized. 
2. See Desai Nishith, "Insurance Regulation in India", Available at Nishith Desai.com 
visited on 4/3/2011. 
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To put this in place, special dispensations given to the LIC and GIC 
and its subsidiary company by government notifications had to be 
withdrav^n so that they did not enjoy a favoured treatment vis-a-vis other 
insurers. In the light of this, the government set up a regulatory 
mechanism in the form of the IRDA to ensure that the same regulation is 
applicable equally and seriously to all the players, public and private. In 
this sense, the IRDA is not an active player, but really a referee. This will 
ensure equity and social justice and at the same time prevent a recurrence 
of the old malaise and emergence of new monopolies. The IRDA has taken 
active steps towards closely monitoring the industry and bringing in some 
discipline therein. 
Regulation is often opposed on the ground that regulations render 
the market less competitive, less efficient and inhibit entrepreneurship. 
Regulations are also perceived to be inflexible, expensive and administered 
as in a 'command and control' fashion. However, these anxieties are 
misplaced, because in essence, regulation is to be used as an efficient 
mechanism for permitting the financial market place to work. Although in 
certain quarters there are misunderstanding and reservations about 
regulation in general and a regulatory authority in particular, it is really in 
the general interest of the economy as well as the insurers themselves to 
have a sound regulatory mechanism. This is the only way to ensure that all 
the players in the market are brought under the same discipline and the 
interests of the insured are adequately protected. Without regulation the 
individual would be unable to differentiate between honest, unscrupulous 
or shaky insurers.^ 
Regulatory Framework of Insurance in India 
The main regulations that regulate the insurance business are the 
Insurance Act, 1938, the Life Insurance Corporation Act, 1956, the General 
Insurance Business (Nationalisation) Act, 1982, the Marine Insurance Act, 
3. See Palande, P.S., Shah R.S., Lunawat, M.L., op.cit, pp. 340 - 346. 
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1963 and the Motor Vehicles Act, 1988. The Indian Contract Act, 1872, governs 
most of the aspects of the insurance contract. Additionally, the Foreign 
Exchange Management Act, 2000, Income Tax Act, 1961, Indian Stamp Act 
and the Hindu and Indian Succession Act govern some aspects involved in 
insurance."* 
1. Deposits 
Every insurer should, in respect of the insurance business carried on by 
him in India, deposit with the Reserve Bank of India (RBI) for and on behalf of 
the Central Government of India the following amounts, either in cash or in 
approved securities estimated at the market value of the securities on the day 
of deposit, or partly in cash and partly in approved securities: 
••• in the case of life insurance business, a sum equivalent to one per cent 
of his total gross premium written in India in any financial year 
commencing after the 31 day of March, 2000, not exceeding rupees 
hundred million; 
<• in the case of general insurance business, a sum equivalent to three per 
cent of his total gross premium written in India in any financial year 
commencing after the 31 day of March, 2000, not exceeding rupees 
hundred million; 
••* in the case of re-insurance business, a sum of rupees two hundred 
million. 
••• If business done or to be done is mcirine insurance only and relates 
exclusively to country craft or its cargo or both, only rupees one 
hundred thousand should be deposited with the RBI. 
These deposits will be held by the RBI though for the credit of the 
insurer and are returnable to the insurer in the event the provisions of the 
Insurance Act mandate such return. Interest accruing, due and collected on 
4. See Garg, R.K., Fundamentals of Insurance, 3'''' Edition, Dhanpat Rai Publishing 
company Pvt. Ltd., New Dellii, 2010, pp. 50-51. 
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deposited securities will be paid to the insurer, subject to any deductions of 
the normal commission chargeable for the realization of interest. In addition, 
it is important to note that the deposits will: 
<• Not be susceptible to any assignment or charge: or 
<• Not be available for the discharge of any liability of the insurer other 
than liabilities arising out of policies of insurance issued by the insurer 
so long as any such liabilities remain un-discharged, or 
<• Not be liable to attachment in execution of any decree except a decree 
obtained by a policy-holder of the insurer in respect of a debt due upon 
a policy which debt the policy-holder has failed to realize in any other 
way. 
Where the insurer has ceased to carry on all classes of insurance 
business in India, the deposit made with the RBI shall, on an application 
being made to the Court, be returned to the insurer after satisfaction of all his 
liabilities in India in respect of all classes of insurance business.^ 
2. Investments 
Every insurer is required to invest and keep invested certain amount of 
assets as determined under the Insurance Act. The funds of the policyholders 
cannot be invested (directly or indirectly) outside India. 
(a) Life insurance 
An insurer involved in the business of life insurance is required to 
invest and keep invested at all times assets, the value of which is not less than 
the sum of the amount of its liabilities to holders of life insurance policies in 
India on account of matured claims. The amount required to meet the liability 
on policies of life insurance maturing for pciyment in India, reduced by the 
amount of premiums which have fallen due to the insurer on such policies but 
have not been paid and the days of grace for payment of which have not 
5. See Indian Insurance Act, 1938, Sec. 7. 
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expired. Any amount due to the insurer for loans granted on and within the 
surrender values of policies of life insurance maturing for payment in India 
issued by him or by an insurer whose business he has acquired and in respect 
of which he has assumed liability. 
Every insurer carrying on the business of life insurance is required to 
invest and at all times keep invested his controlled fund (other than funds 
relating to pensions and general annuity business and unit linked life 
insurance business) in the following manner, free of any encumbrance, 
charge, hypothecation or lien: 
Government Securities: 25 percent 
Government securities or other approved securities: Not less than 50 percent 
Approved investments: 
(a) Infrastmcture and social sector: Not less than 15% 
(b) Odier to be governed by Exposure/Pmdential Norms: Not exceeding 35% 
Other than in Approved Investments to be governed by Not exceeding 15%^ 
Exposur^^dential Nonns: 
For the purposes of calculating the investments, the amount of deposits 
made with the RBI by the insurer in respect of his life insurance business shall 
be deemed to be assets invested in Government securities. In computing the 
assets to be invested by the insurer, any investment made with reference to 
the currency other than the Indian rupee which is in excess of the amount 
required to meet the liabilities of the insurer in India. With reference to that 
currency to the extent of such excess and any investment mode in purchase 
of any immovable property outside India, or on account of any such 
property shall not be taken into account. Further, an insurer should not out 
of his controlled fund invest any sum in the shares or debentures of any 
private limited company. 
6. See Indian Insurance Act, 1938, Sec. 27 (i) & (ii) 
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Where an insurer has accepted reassurance in respect of any poHcies 
of life insurance issued by another insurer and maturing for payment in 
India or has ceded reassurance to another insurer in respect of any such 
policies issued by him.self, the assets to be invested by the insurer shall be 
increased by the amount of the liability involved in such acceptance and 
decreased by the amount of the liability involved in such cession. 
In case of an insurer incorporated or domiciled outside India or an 
insurer incorporated in India whose share capital to the extent of one-third 
is owned by, or the members of whose governing body to the extent of one-
third consists of members domiciled elsewhere than in India, the assets 
required to be invested should, (except to the extent of any part which 
consists of foreign assets held outside India] be held in India by way of a 
trust for the discharge of the liabilities. 
Every Insurer shall invest and at all times keep invested his segregated 
fund of unit linked life insurance business as per pattern of investment 
offered to and approved by the policy-holders. The insurer is permitted to 
offer unit linked policies only where the units are linked to categories of 
assets that are both marketable and easily realizable. However, the total 
investment in other approved category of investments should at no time 
exceed twenty five per cent of the funds.'' 
(b) General Insurance 
An insurer carrying on general insurance business is required to invest 
and keep invested at all times his total assets in approved securities in the 
following manner: 
Central Government Securities: Not less than 20% 
State Government Securities and other guaranteed Not less than 30% 
Securities including the aforesaid: 
Housing and Loans to state Government for Not less than 5% 
See Indian Insurance Act, 1938, Sec. 27(3), (iv), (v) & (vi), 
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Housing and Fire Fighting Equipment 
Investments in Approved Investments 
(a) Infrastructure and Social Sector: Not less than 10% 
(b) Other to be govemed by Exposure/Prudential Norms: Not exceeding 30% 
C)tl"ier dian in Approved Investments to be govemed by Not exceeding 25% 
Exposure/Pmdential Nomis: 
(c) Pension and General Annuity 
Every insurer is required to invest and at all times keep invested assets 
of pension business, general annuity business and group business in the 
following manner: 
Government Securities: Not less than 20% 
Government securities and other approved securities, Not less than 40% 
Including the above: 
Balance to be invested in Approved Investments and Not less than 60% 
To be governed by Exposure/Prudential Norms.^ 
(d) Re-insurance 
Every re-insurer carrying on re-insurance business in India is required 
to invest and at all times keep invested his total assets in the same manner as 
specified for the general insurance business.^ 
3, Valuation of Assets - Liabilities and Solvency Margins 
An insurer should maintain, at all times, an excess of the value of his 
assets over the amount of his liabilities of not less than the relevant amount 
arrived at in the following manner ["required solvency margin"] :io 
8. See Indian Insurance Act, 1938, Sec. 27B 
9. See Indian Insurance Act, 1938, Sec. lOlA 
10. See Indian Insurance Act, 1938, Sec, 64 VA (i) 
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(a) in the case of an insurer carrying on life insurance business, the 
required solvency margin shall be the higher of rupees five hundred 
million [one billion in case of re-insurers) or the aggregate sum arrived at 
based on the calculations specified in the Insurance Act." 
(b) in the case of an insurer carrying on general insurance business, the 
required solvency margin, shall be the highest of the following amounts: -
(i) rupees five hundred million (rupees one billion in case of a re-
insurer): or 
(ii) a sum equivalent to twenty per cent of net premium income; and 
(iii) a sum equivalent to thirty per cent of net incurred claims.^2 
This shall be subject to credit for re-insurance in computing net 
premiums and net incurred claims being actual but a percentage, 
determined by the regulations, not exceeding fifty per cent. 
An insurer who fails to maintain the required solvency margin will 
be deemed to be insolvent and may be wound up by the court. An insurer 
is required under the IRDA [Assets, Liabilities and Solvency Margin of 
Insurers) Regulations, 2000. to prepare a statement of solvency margin in 
accordance with Schedule III-A, in respect of life insurance business, and in 
Form KG in accordance with Schedule III-B, in respect of general insurance 
business, as the case may be. 
Every insurer is required to prepare a statement of the value of 
assets in accordance with the provisions of the aforesaid regulations. Every 
insurer should prepare a statement of the amount of liabilities in 
accordance with the provisions of Schedule II-A of the aforesaid 
regulations, in respect of the life insurance business, and in Form HG in 
accordance with Schedule II-B, in respect of the general insurance business. 
11. See Indian Insurance Act, 1938, Sec. 64VA (lA), (i) 
12, See Indian Insurance Act 1938, Sec. 64VA (lA) (ii) 
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The aforesaid forms should be furnished separately for business within 
India and the total business transacted by the insurer. 
In the event that an insurer transacts insurance business in a country 
outside India and submits the statements or returns or any such particulars 
to a public authority of that country, he is required to enclose such 
particulars along with the Forms specified in the aforesaid regulations and 
the IRDA (Actuarial Report and Abstract) Regulations, 2000." 
4, Submission of Returns 
Every insurer should submit to the Authority the following returns, 
showing that as of 31=^* day of December of the preceding year the assets held 
and invested, investments made out of the controlled fund and all other 
particulars necessary to establish that the requirements of the Insurance Act 
have been complied with.^ * 
Form 
Number 
Form 1 
Form 2 
Form 3A 
Form 3B 
Form 4 
Description 
Statement of 
investment & income 
on investment 
Statement of down 
graded investments 
Statement of 
investment of 
Controlled Fund (Life) 
Compliance Report 
Statement of 
investment of Total 
Assets (General) -
Compliance Report 
Prudential Investment 
Norms - Compliance 
Report 
Period of 
Filing 
Yearly 
Quarterly 
Quarterly 
Quarterly 
Yearly 
Times limit for 
submission 
Within 30 days from the 
date of Board Approval 
of audited accounts. 
Within 21 days of the 
end of each quarter 
Within 21 days of the 
end of each quarter 
Within 21 days of the 
end of each quarter 
Within 30 days from the 
date of Board Approval 
of audited accounts 
13. See Indian Insurance Act, 1938, Sec. 64VA 
14. Id. 
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5. Actuary 
An insurer carrying on the business of insurance or reinsurance in 
India is required under the IRDA [Appointed Actuary] Regulations, 2000, to 
appoint a person fulfilling the eligibility requirements, to act as an appointed 
actuary, after seeking the approval of the Authority in this regard. It is 
mandatory for an insurer carrying on the business of life insurance in India to 
appoint any actuary.^^ 
Powers, Duties and Obligations of an Actuary 
An appointed actuary has access to all such information and 
documents of an insurer for the performance of his duties and obligations. 
An appointed actuary may also attend the meetings of the insurer and 
discuss matters related to the actuarial advice and solvency of margin. 
An appointed actuary, in addition to rendering actuarial advice to 
insurer (in particular in the areas of product design and pricing, insurance 
contract wording, investments and reinsurance), is also required inter alia 
to ensure the solvency of the insurer at all times, certify the assets and 
liabilities that have been valued and maintain the solvency margin. 
In case the insurer is carrying on life insurance business, an appointed 
actuary should also inter alia -
• certify the actuarial report, abstract and other returns required 
under the Insurance Act. 
<• comply with the provisions with respect to the bases of premium, 
•> comply with the provisions with respect to recommendation of 
interim bonus or bonuses payable by the life insurer to 
policyholders whose policies mature for payment by reason of death 
or otherwise during the inter-valuation period, and 
*> ensure that the policyholder's reasonable expectations have been 
considered in the matter of valuation of liabilities and distribution of 
surplus to the participating policyholders who are entitled for a 
share of surplus. 
15. See Indian Insurance Act, 1938, Sec. 2 (i) 
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In case of an insurer carrying on general insurance business in India, 
the appointed actuary is required to ensure that the rates are fair in respect 
of those contracts that are governed by the insurer's in-house tariff and 
that the actuarial principles, in the determination of liabilities, have been 
used in the calculation of reserves for incurred but not reported claims and 
other reserves where actuarial advice is sought by the Authority.^^ 
Actuarial Report and Abstract 
Every insurer carrying on life insurance business should every year 
cause an investigation to be carried out by an actuary v/ith respect to 
financial condition of the life insurance business including a valuation of 
his liabilities and should cause an abstract of the report to be made. This 
provision shall apply in the event that an investigation into the financial 
condition of the insurer is made with a Yiev<7 to the distribution of profits or 
an investigation is made of which the results are made public.^'' 
6. Insurance Advertisements 
The IRDA [Insurance Advertisements] Regulations, 2000, seeks to 
regulate and control every insurance advertisement^^ issued by the insurer. 
16. See The Indian Insurance Rules, 1939, Sec. 5-9. 
17. See Indian Insurance Act, 1938, Sec. 81 
18. See Regulation 2(b), IRDA (Insurance Advertisements) Regulation, 2000: "Insurance 
advertisements" means and includes any communication directly or indirectly related 
to a policy and intended to result in the eventual sale or solicitation of a policy from the 
members of the public, and shall include all forms of printed and pubhshed materials 
or any material using the print and or electronic medium for public communications 
such as: 
(i) newspapers, magazines and sales talk; 
(ii) billboards, hoardings, panels; 
(iii) radio, television, website, e-mail, portals; 
(iv) representations by intermediaries; 
(v) leaflets; 
(vi) descriptive literature/circulars; 
(vii) sales aids flyers;f 
(viii) illustrations from letters; 
(ix) telephone solicitations; 
(x) business cards; 
(xi) videos; 
(xii) faxes; or 
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intermediary^^ or insurance agent. For this purpose, every insurer, 
intermediary or insurance agent is required to establish and maintain a 
system of control over the content, form and method of dissemination of all 
advertisements concerning its policies and such advertisement should be filed 
with the Authority as soon as it is first issued. An advertisement issued by an 
insurer should not fall in the category of an unfair or misleading 
advertisement. An unfair or misleading advertisement means and includes 
any advertisement 
• that fails to clearly identify the product as insurance; 
••• makes claims beyond the ability of th(2 policy to deliver or beyond the 
reasonable expectation of performance; 
*> describes benefits that do not match the policy provisions; 
<"• uses w^ords or phrases in a way which hides or minimizes the costs of 
the hazard insured against or the risks inherent in the policy. 
(xiii) any other communications with a prospect or a poUcyholder that urges him to 
purchase, renew, increase, retain, or modiJy a policy of insurance. 
Explanation: The following materials shall not be considered to be an advertisement 
provided they are not used to include the purchase, increase, modification, or retention 
of a policy of insurance:- (i) materials used by an insurance company within its own 
organization and not meant for distribution to the pubhc; (ii) communications with 
policy holders other than materials urging them to purchase, increase, modify, 
surrender or retain a policy; (iii) materials used solely for the training, recruitment, and 
education of an insurer's personnel, intermediaries, counselors and sohcitors, provided 
they are not used to induce the public to purchase, increase, modify or retain a policy of 
insurance; (iv) any general announcement sent liy a group policy holder to members of 
the eligible group that a policy has been written or arranged. 
19. See Regulation 2(c), IRDA (Insurance Advertisements) Regulations 2000; "Intermediary 
or insurance intermediary" includes insurance brokers, reinsurance brokers, insurance 
consultants, surveyors and loss assessors, or any other persons representing or assisting 
an insurer in one or more of the following: 
(i) soliciting, negotiating, procuring, or effectuating an insurance contract or renewal 
of an insurance contract; 
(ii) disseminating information relating to coverage or rates; 
(iii) forwarding an insurance application; 
(iv) servicing and delivering an insurance policy or contract; 
(v) inspecting a risk; 
(vi) setting a rate; 
(vii) investigating or assessing a claim or loss; 
(viii) transacting a matter after the effectuation of a contract; 
(ix) representing or assisting an insurer or otlier person in any other manner in the 
transaction of insurance with respect to a subject of insurance resident, located or 
to be performed in India; or 
(x) servicing a policy or contract 
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••* omits to disclose or discloses insufficiently, important exclusions, 
limitations end conditions of the contract; 
<•> gives information in a misleading way; 
*> illustrates future benefits on assumptions which are not realistic nor 
realizable in the light of the insurers current performance; 
<" where the benefits are not guaranteeid, does not explicitly soy so as 
prominently as the benefits are stated or says so in manner or form that 
it could remain unnoticed; 
*> implies a group or other relationship like sponsorship, affiliation or 
approval, that does not exist; 
<'• makes unfair or incomplete comparisons with products which are not 
comparable or disparages competitors.20 
Every advertisement should disclose the full particulars and identity of 
the insurer, and that insurance is the subject matter of solicitation. In the event 
that such advertisement describes any benefits, the form number of the policy 
and the type of coverage should be fully disclosed. In case of Internet 
advertisements, the website or portal of the insurer or intermediary should 
contain disclosure statements which outline the sites specific policies vis-a-vis 
the privacy of personal information for the protection of both their own 
businesses and the consumers they serve and should also display the 
registration or license numbers. In addition to these requirements, every 
insurer or intermediary is also required to follow recognized standards of 
professional conduct as prescribed by the Advertisement Standards Council 
of India. 
If an advertisement is not in compliance with the aforesaid regulations, 
the Authority may take action in one or more of the following ways: 
<• issue a letter to the advertiser seeking information within a specific 
time, not being more than ten days from the date of issue of the letter; 
*> direct the advertiser to correct or modify the advertisement already 
issued in a manner suggested by the Authority with a stipulation that 
the corrected or modified advertisement shall receive the same type of 
publicity as the one sought to be corrected or modified; 
20. Id. 
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<* direct the advertiser to discontinue the advertisement; 
•:• any other action deemed fit by the Authority, keeping in view the 
circumstances of the case, to ensure that he interests of the pubhc are 
protected. 
7. Obligations to the Rural and Social Sector 
Every insurer who begins to carry on the business of insurance in India 
should ensure that he undertakes the following obligations to provide life 
insurance or general insurance policies, during the first five financial years, to 
the persons residing in the rural sector^ ^ or social sector,22 workers in the 
unorganised^^ or ii^ iformal sector or for economically vulnerable or backward 
classes of the society and other categories of persons and such insurance 
policies shall include insurance for crops. 
Rural sector Social Sector 
• In respect of a life insurer- • In respect of all insurers 
(i) 5% in the first financial year; (i) five thousand lives in the first financial year; 
(ii) 7% in the second financial year; (ii) seven thousand five hundred lives in the 
(iii) 10% in the third financial year; second financial year; 
(iv) 12% in the fourth financial year; (iii) ten th(3usand lives in tiie third financial year; 
21. See Regulation 2(c), IRDA (Obligations of insurers to Rural or Social Sectors) 
Regulations, 2000: "Rural Sector" shall mean any place as per the latest census which 
has 
(i) a population of not more than five thousand; 
(ii) a density of population of not more than four hundred per square kilometer; and 
(iii) at least seventy-five percent of the male working population is engaged in 
agriculture. 
22. See Regulation 2(d), IRDA (Obligations of insurers to Rural or Social Sectors) 
Regulations, 2000: "Social sector" includes unorganized sector, informal sector, 
economically vuhierable or backward classes and other categories of persons, both in 
rural and urban areas. 
23. See Regulation 2(c), (Obligations of insurers to Rural or Social Sectors) Regulations, 
2000: "Unorganized Sector" includes self-employed workers such as agricultural 
laborers, bidi workers, brick kiln workers, carpenters, cobblers, construction workers, 
powerloom workers, physically handicapped self-employed persons, primary milk 
producers, rickshaw pullers, safai karmacharis, slat growers, sericulture workers, 
sugarcane cutters, tendu leaf collectors, toddy tapers, vegetable vendors, 
washerwomen, working women in hills, or such other categories of persons. 
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(v) 15% in die fifth year (iv) fifteen thousand lives in the fourth financial 
year; 
• In respect of a general insurer- (v) twenty thousand lives in the fifth year 
(i) 2% in the first financial year; 
(ii) 3% in the second financial year; 
(iii) 5% thereafter 
8. Assignment and Nomination 
(a) Assignment 
A policy of insurance is a contract of a personal nature and hence 
cannot be transferred by the insured without the consent of the insurer In the 
case of life and personal accident insurances, the subject matter of the 
insurance is a life and is not amenable to transfer. An assignment of the policy 
in such cases is just an assignment of the right to receive the proceeds of the 
policy. 
The Insurance Act lays down the mode of assignment and transfer of a 
life insurance policy. An assignment or transfer may be made only on 
satisfaction of the following conditions: 
(i) an endorsement upon the policy itself or by a separate instrument: 
(ii) the endorsement or instrument should be signed by the transferor or 
his agent and should be attested by at ileast one witness; 
(iv) it should specifically set forth the fact of transfer or assignment. 
The aforesaid conditions need to be complied with irrespective 
whether the transfer or assignment is made without consideration or not. 
The insurer, on being given notice of the assignment or transfer, shall 
recognize the assignee or transferee as the only person entitled to the benefit 
of the policy and such a person shall also be subject to all the liabilities and 
equities to which the transferor or assignor was subject to. 
Additionally, an assignment may be (a) absolute, or (b) conditional that 
it shall be inoperative or that the interest shall pass to some other person on 
the happening of a specific event during the lifetime of the person insured, or 
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(c) in favour of the survivor or survivors of a number of persons. However, 
the term "pohcy holder" does not include an assignee whose interest in the 
policy is defensible or is for the time being subject to any condition, Hence an 
assignee of a policy subject to any condition shall not be entitled to the rights 
of a policy holder.24 
(b) Nomination 
A policy holder of a life insurance policy on his own life has the right, 
either while effecting the policy or before it inatures, to nominate a person to 
whom the money secured by the policy should be paid in the event of the 
death of the policy holder. An insurer is not bound by such nomination unless 
it is brought to his notice, endorsed on the policy and registered in the records 
of the policy. It is pertinent to note that a transfer of assignment of a policy 
automatically leads to cancellation of a nomination. Additionally, these 
provisions relating to nomination under the Insurance Act do not apply to 
any policies under the Married Women's Property Act, 1874.25 
The Reserve Bank of India ["RBI") is the apex bank of India established 
in 1935 under the Reserve Bank of India Act, 1934, The Exchange Control 
Department within the RBI is responsible for the regulation and enforcement 
of exchange controls. Prior to 1999, India had stringent exchange control 
regulations under the Foreign Exchange Regulation Act, 1973 ['FERA"). The 
Foreign Direct Investment ("FDl") regime in India has been progressively 
liberalized in the nineties with the passage of the Foreign Exchange 
Management Act, 1999 ("FEMA"], which replaced FERA. Most restrictions on 
foreign investment have been removed and the procedures have been 
simplified. Non-residents can invest directly in India, either wholly or as a 
24, See Desai Nishith, Supra Note 2. 
25. See Section 6(1), A policy of insurance effected by any married man on his own life and 
expressed on the face of it to be for the benefit of his wife or his wife and children or 
any of them shall ensure and be deemed to be a trust for the benefit of his wife or of his 
wife and children or any of them according to the interest so expressed and shall not so 
as long as any object of the trust remains be subj(3Ct to the control of the husband or his 
creditors or form part of his estate. 
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joint venture. Foreign investment is allowed in virtually all sectors including 
the services sector subject to Government permission in certain cases 
Insurance companies that are registered with the IRDA, are permitted 
to issue general insurance policies denominated in foreign currency and are 
also permitted to receive premiums in foreign currency without the prior 
approval of the RBI. However, this is permitted only for certain kinds of cases 
stLch as marine insurance for vessels owned b}' foreign shipping companies and 
chartered by Indian companies, aviation insurance for aircrafts imported from 
outside India on lease/hire basis for the purpose of air taxi operations etc. 
Authorised dealers are also permitted to settle claims in foreign 
cvirrency on general insurance policies subject to certain conditions such as 
the claim has been made for the loss occurred during the policy period. The 
claim is settled as per the surveyors report and other substantiating 
documents. Claims on account of reinsurance are being lodged with the 
reinsurers and will be received as per the reinsurance agreement. The 
remittance is being made to the non-resident beneficiary under the policy etc. 
However in the case of resident beneficiaries, the claim is required to be 
settled in rupees equivalent of the foreign currency due and under no 
circumstances can payment be made in foreign currency to a resident 
beneficiary. 
As per the provisions of the Foreign Exchange Management 
(Insurance) Regulations, 2000, no person resident in India is permitted to take 
any general or life insurance policy issued by an insurer outside India. 
However, the RBI may permit, for sufficient reasons, a resident in India to 
take any life insurance policy issued by an insurer outside India. However, an 
exemption has recently been made only for units located in Special Economic 
Zones ("SEZs"] for general insurance policies taken by such units. Therefore, 
remittances towards premium for general insurance policies taken out by 
units located in SEZs from insurers outside India are permitted provided that 
the premiums are paid out of the foreign exchange balances. 
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A person resident in India but not piermanently resident^^ therein is 
permitted to continue holding any insurance policy issued to him by an 
insurer outside India, if the premium on such policy is paid out of foreign 
currency resources outside India. A person resident in India may take a 
general insurance policy issued by an insurer outside India, provided that 
before taking the policy he has obtained a no objection certificate from the 
Central Government of India, Further, a person resident in India is also 
permitted to continue to hold any insurance policy issued by an insurer 
outside India when such person was resident outside India, subject to 
fulfilment of certain conditions. 
A foreign company may enter the insurance business in India in either 
of the following ways: 
• Direct investment in an insurance company: FDI is permitted in 
India primarily either under the automatic route, or with prior 
government approval. Where FDI does not fall under the automatic route, 
the foreign investor would require the approval from the Foreign 
Investment Promotion Board ["FIPB"). Indian companies are generally 
permitted to accept FDI without prior approval, provided that certain 
sectoral policies and investment limits are met. In the insurance sector 
there is 26% sectoral cap on FDI, subject to obtaining license from the 
RCA, which means that a foreign company can invest up to only 26% in an 
Indian insurance company (calculated in the manner specified in the 
Insurance Act and regulations there under), while 74% would have to be 
invested by an Indian company. 
• Brancll or Liaison Office: In the (^ vent that a foreign insurance 
company is not desirous of directly investing in an Indian insurance 
company, it may, in the beginning, set up a branch or liaison office, subject 
to the approval of the RBI and/or the Government of India in this regard. 
26. "Not permanently resident" means a person resident in India for employment of a 
specified duration (irrespective of the length theireof) or for a specific job or assignment, 
the duration of which does not exceed three years. 
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The branch office in India is permitted to undertake only a certain set of 
activities such as carrying our research work for the parent company, 
representing the parent company in India etc. A liaison office is also 
permitted to undertake only a certain set of activities such as acting as a 
communication channel between the parent company and Indian 
companies. 
9, Tax Implications 
Insurance companies and insurance agents, in India, are subject to tax 
for the premiums and the commissions received by them respectively, under 
the Indian Income Tax Act, 1963 ("Income Tax Act"). 
The Income Tax Act deals with the computation of the income of the 
following insurance companies: 
••• Companies carrying on life insurance business which are resident in India; 
<• Companies carrying on any other kind of insurance business, which are 
resident in India; and 
*> Non-resident persons carrying on the business of insurance in India 
through a branch. 
There is no recognized business method of ascertaining the profits 
derived from life insurance business. This would depend on the actuarial 
calculations and valuations.^^ The Income Tax Act lays down provisions with 
respect to the income received by an assessee from the business of insurance 
whether the company which receives such business income is resident in 
India or not. These special provisions exclude the operation of other sections 
under the Income Tax Act dealing with computation of income. Therefore, the 
profits and gains from the insurance business are to be computed artificially 
in accordance with these rules.^s The First Schedule of the Income Tax Act 
overrides the other provisions relating to computation of income under 
separate and distinct heads of income. The income is therefore, not to be 
27 See CIT v. Great Eastern, 17ITR173. 
28 See Bombay Mutual v. CIT, 20 ITR 189. 
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computed under the different heads and in accordance with the provisions of 
the hicome Tax Act, but the income from all the sources should be computed 
as one figure on the basis laid down in this schedule. 
The profits and loss of a person carrying on the business of insurance 
are to be computed separately from the profits and gains from any other 
business. Though the profits of life insurance business are to be computed 
separately from the profits of non-life insurance business or other business 
carried on by the assessee, any loss incurred in life insurance business can be 
set off against profits of non-life insurance business or other business. In 
computing the profits of life insurance business, the profits and gains of the 
business is taken to be the annual average of the "surplus". This surplus is 
arrived at by adjusting the surplus or deficit disclosed by the actuarial 
valuation made in respect of the last inter-valuation period ending before the 
commencement of the assessment year. The tax payable, computed in the 
manner stated above, will be reduced by tax withheld at source for income 
from interest on securities in respect of annual average of income tax. In 
computing the profits of any business other than life insurance, the profits 
and gains is taken to be the balance of the profits disclosed in the annual 
accounts. 
In case of non-resident companies carrying on the business of 
insurance in India, in the absence of reliable data, the profits and gains is 
taken to be that proportion of the world income which corresponds to the 
proportion of the premium income derived from India. 
A branch of a foreign insurance company is subject to income tax at the 
rate of 42% [including 5% surcharge on tax) while a subsidiary of a foreign 
insurance company is subject to tax at the rate of 38.75% (including 5% 
surcharge on tax). 
The Finance Act, 2002 has brought insurance within the service tax net. 
The insured is thus liable to pay service tax at the rate of 5%. 
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Taxation of Life Insurance companies 
The Income Tax Act, 1963 provides that the income tax payable on the 
profits and gains arising from the life insurance business will be calculated at 
the rate of 12.5% of such profits and gains. An insurance company is required 
to deposit an amount equal to one-third of the tax, in a Social Security Fund as 
notified by the Central Government. Further, the insurance company is 
required to deposit an amount of not less than 2.5% of the profits and gains of 
the insurance business in such a Security Fund. Where the insurance company 
has deposited such an amount, the income tax payable by the insurance 
company will be reduced by that amount and the amount to be deposited in 
the Security Fund would also be calculated on the income tax so reduced. 
Taxation of Commission to Insurance Agents 
The Income Tax Act has laid down provisions for the taxation of 
insurance commissions. Insurance Commission has been defined to mean any 
income (remuneration or reward) by way of commission or otherwise for 
soliciting or procuring insurance business. The effect of the provision is that 
any person responsible for paying any such income to a resident individual 
will be required to deduct income tax at the prescribed rates. The provision 
applies only in the event that the individual is a resident of India. This 
provision is not applicable for an individual who is not a resident of India. 
Tax for such payments made to a non-resident will have to be deducted under 
in accordance with the provisions of Section 195 of the Income Tax Act. 
10. Stamp Duty 
An insurance policy needs to be duly stamped in accordance with the 
stamp duty prescribed for each kind of policy under the Indian Stamp Act, 
1899 ("Stamp Act"). The rates of stamp duty on insurance policies are the 
same throughout the territories of India. Generally, the stamp duty on a life 
insurance policy or group insurance is borne by the person effecting the 
insurance. In the case of a fire insurance policy, the insurer is liable to bear the 
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stamp duty. Non-payment of stamp duty, is a punishable offence with a fine 
which may extend up to rupees two hundred if an insurer receives the 
premium for an insurance poUcy and does not execute a policy or executes a 
policy which is not stamped. 29 
Functions and Duties of the Regulator 
With the passing of the Act, 1999, all the powers enjoyed by the 
Controller of Insurance are now vested with the IRDA. The chairman of the 
IRDA is now again the chairman of the Tarrif Advisory Committee (TAC). 
The Act lays down duties, powers and functions of the authority. 
The duties, powers and functions of the authorit}' are: 
(a) Issue to the applicant a certificate of registration, renew, modify, 
withdraw, suspend or cancel such registration; 
(b) Protection of interests of the policyholders in matters concerning 
assigning of policy, nomination by policyholders, insurable interest, 
settlement of insurance claim, surrender value of policy and other 
terms and conditions of contracts of insurance; 
(c) Specifying requisite qualifications, code of conduct and practical 
training for intermediary or insurance intermediaries and agents; 
(d) Specifying the code of conduct for surveyors and loss assessors; 
(e) Promoting efficiency in the conduct of insurance business; 
(f) Promoting and regulating professional organizations connected with 
the insurance and reinsurance business; 
(g) Levying fees and other charges for carrying out the purposes of the 
Act; 
(h) Calling for information from, undertaking inspection of, conducting 
enquiries and investigations including audit of the insurers, 
intermediaries, insurance intermediaries and other organizations 
connected with the insurance business; 
(i) Control and regulation of the rates, advantages, terms and conditions 
that may be offered by insurers in respect of general insurance business 
29, See Section 2 (19-A), Indian Stamp Act, 1899: "policy of group insurance" means any 
instrument covering not less than fifty or such small number as the Central 
Government may approve, either in consideration or a premium paid by an employer 
or by an employer and his employees jointly, engages to cover, with or without medical 
examination and for the sole benefit of persons other than the employer, the lives of all 
the employees or any class of them, determined by conditions pertaining to the 
employment, for such amount of insurance based upon a plan which precludes 
individual selection, 
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not so controlled and regulated by th(j Tariff Advisory Committee 
under Section 64U of the Insurance Act, 1938; 
(i) Specifying the form and manner in which books of account shall be 
maintained and statement of accounts shall be rendered by insurers 
and other insurance intermediaries; 
(k) Regulating investment of funds by insurance companies; 
(1) Regulating the maintenance of a margin oi solvency; 
(m) Adjudication of disputes between insurers and intermediaries or 
insurance intermediaries; 
(n) Supervising the functioning of the Tariff Advisory Committee; 
(o) Specifying the percentage of premium income of the insurer to finance 
schemes for promoting and regulating professional organizations 
referred to in Clause (f); 
(p) Specifying the percentage of life insurance business and general 
insurance business to be undertaken by the insurer in the rural or 
social sector; and 
(q) Exercising such other powers as may be prescribed. Insurance 
Regulatory and Development Authority Act, 1999; Section 14, (2) 
Duties, Powers and Functions of Authority.^o 
The powers conferred on the IRDA enable it to specify requisite 
qualifications for intermediaries and agents; to specify the code of conduct for 
the surveyors and loss assessors; to levy appropriate fees for carrying on this 
business; to call for information from and conduct inspection or inquiries of 
organizations connected with insurance business, etc. The IRDA also has 
powers to control and regulate rates, advantages, etc., in respect of the general 
insurance business where it is not so controlled or regulated by the TAC; to 
regulate investment of funds by insurances companies; to regulate the 
maintenance of solvency margins; and to supervise the functioning of the TAC. 
The authorities also have substantial powers to deal with cases of non-
compliance with the directions issued by the IRDA from time to time, or with 
the provisions of the Act. It is authorized not only to levy heavy penalties, but 
can also cancel the registration of insurers in the case of serious offences. 
Costs of regulation will naturally have to be borne by the consumer in 
some form or the other. The Malhotra Committee had suggested that in the 
30. See Insurance Regulatory & Development Authority Act, 1999, Sec 14. 
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interest of the autonomy, the Insurance Regulation Development Authority 
(IRDA) should have an independent source of financing its establishment and 
activities. This, the committee thought, could be best achieved by a small levy, 
say 0.05 per cent of the yearly premium income of insurance companies. The 
Act has the following provision with regard to setting up of a fund to meet 
the IRDA's responsibilities. 
*> The fund is to be known as 'the Insurance Regulatory and 
Development Authority Fund', to which the following monies are to be 
credited that is, all government grants, fees and charges received by the 
authority; all sums received from any other source decided by the 
government; and a percentage of the prescribed premium income 
received from the insurers. 
*> The registration fee is Rs 50,000. For renewal, the fee prescribed is 
Rs 50,000 and one-fifth of 1 per cent of the total gross premium during 
the relevant financial year or Rs 50 million, whichever is less.^^ 
It appears that the IRDA proposes to introduce multi- point control 
rather than a single-point conti'ol. Such a system attempts to intervene at 
different points like product pricing, expenses investment pattern, surplus 
determination and distribution, whereas a single-point control system 
concentrates on the valuation of assets and liabilities together with adequacy 
of funds to meet the reasonable expectations of policyholders even under 
adverse conditions. 
One anxiety that is often expressed relates to the viability of the 
insurance companies. There is a fear that after collecting large funds in the 
beginning, the companies may not find it easy to meet their commitments, 
and would, as a result, try to close down their business. In order to overcome 
this fear, stringent exit restrictions have been laid down in the Act to protect 
the interest of the consumers. 
Responsibilities of the Regulator 
A regulatory authority has to shoulder heavy responsibilities and has 
to perform a difficult role. On the one hand, it has to guard against 
3]. See Insurance Regulatory & Development Authority Act, 1999, Sec 16 
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malpractices and on the other, it has to in\pose restrictions in a manner by 
which the normal working, the progress and growth of the industry are not 
hampered. The regulator has to monitor the flow of information and 
adherence to legal and accounting standards and should feel confident that 
the companies under its supervision are performing sufficiently as well. 
While monitoring the entry of new players, it has to ascertain that they have 
probity, adequate professional capability and financial solvency. 
Other important aspects would be an emphasis on premium control, 
fair premium rates, approved policy wordings, control of investments and 
continuing audit and intervention, equitable allocation of profits between 
policyholders and the company, and between different groups of 
policyholders, good return for money and speedy settlement of claims. 
Equally, full disclosure of the financial affairs of the insurer and transparency 
in his transactions, have to be insisted upon because the common man's 
money is involved. 
The credibility of the regulator must be high and it is necessary that the 
policyholders have access to full information, so that they themselves can 
make well-informed decisions. The regulator must ensure, for the consumer, 
enough choice of sources and products and better service, possibly through 
competition among the providers. While ensuring fairness in competition and 
a level playing field for the new entrants, the regulator has also to ensure that 
the nationalized companies are treated at par with new players in terms of 
freedom to take commercial decisions. 
Failures of insurance companies could arise on account of one or more 
of the following factors: (a) inadequate pricing; (b) improper method of 
reserving; (c) poor/inappropriate investment strategy; (d) failure to maintain 
adequate solvency margin; (c) poor underwriting and claims control; (f) 
uncontrolled growth of the company's biisiness; and/or (g) inadequate 
control system and efficiency. 
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Thus, the aforesaid are the causes over which the companies have a 
good control. Hovv^ ever, there are some external factors over which the 
companies do not have adequate control, such as: (a) bad claims experience; 
(h) high inflation in claims and expenses; (c) business losses and lapses of 
policies; (d) failure of third parties such as reinsurers, brokers/agents; (e) 
adverse movement in asset values; (f) catastrophes; (g) adverse market 
situations; (h) legislative changes; (I) taxation policies; and/or (j) delayed and 
unanticipated claims. 
It is therefore, submitted that the regulator has to be alert about these 
possibilities and must have a system to produce alarm signals in advance to 
be followed by timely precautionary action to deal with them. Lastly, the 
regulator has to ensure capital adequacy of insurers in order to be able to 
cover the risk of adverse events, asset failure, liability underestimation, 
reinsurance failure, excessive expenses and temptation to write new business 
at inadequate premium rates. Imposing capital requirements can be a simpler 
mechanism thari waiting to see if claims can be settled. 
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B. Under Islamic Legal System 
The basic object of takaful is to bring equity to all parties involved in 
takafui contract. Profit earning is not the prime objective, but rather the aim is 
to help others who face risks and share misfortunes. In takaful contract there 
are four parties involved i.e.: 
(a) The Participant 
(b) The Operator 
(c) The insured 
(d) The beneficiary 
The contributions or premiums made by the participants are put into 
two separate accounts, one of them is an investment account that follows the 
principles of Mudarhah (profit & loss sharing) and the other account is treated 
as charity or a donation according to the principles of tabarr'u. 
Framework and Object of Takaful Operations: 
To fulfill its unique mission takaful is framed in such a way that 
policyholders remain the owners of the takaful risk pool, similar to a mutual 
insurer or a mutual fund. Ideally, policyholders participate in the 
management and the decision making related to the working of the takaful 
company through a members committee or representation on the Board of 
Directors. The entire object of takaful is self-sustaining operations, not profit 
maximization. Participants agree to give up a portion, of their contribution as 
aid to other members in the event another policy holder suffers injury, 
damage, loss or catasti'ophe befalls him. After reconciliation of accounts, any 
annual operating surpluses if remain are redistributed back to the members or 
reinvested to strengthen the risk pool's capital reserves. 
All takaful business activities are required to be performed in 
compliance with Sharia'h principles and its prescriptions. As such no 
coverage is issued on prohibited activities such as gambling, alcohol, pork, 
armaments, tobacco. These are the investments made to earn, unlawful profits 
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according to Sharia'h law i.e. through usury, interest and debt securities that 
involved riba. Takaful activities are governed by Islamic ethics including; fair 
pricing, no injury to either party, clear and well defined agreements, full 
disclosure and fair dealings. Hence a takaful company can neither support 
nor invest in other companies where business dealings are against the 
teachings of Islam. Hence, every takaful operator has to establish a Sharia'h 
advisory or Supervisory Board of qualified Sharia'h scholars to ensure 
Sharia'h Compliancy of the operations at all times.^ ^ 
The takaful principles are illustrated below, explaining the relationship 
between the participants and the operating company managing the takaful 
pool of funds: 
Sharia'h Advisory Board 
SHAREHOLDER'S FUND 
(Capital Reserve) 
Claims: Loss & Damage Coverage 
PARTICIPANTS ^ PARTICIPANTS 
(Policyholders) F FUND 
i r 
SURPLUS 
(Income or Return) 
(Fig) Takaful Basic Principle 
How the Takaful System works: 
The operational structure of a takaful company as applied in Malaysia, 
Bahrain and Saudi Arabia is one in which the general manager is the chief 
manager of a takaful company and a company has four departments under 
his supervision each covering a specific area. 
32. Kassar Kahaled, What's takaful A Guide to Islamic Insurance, 1^ ' Edition, BISC 
Publishers, Lebnon, 2009, pp.44-45 
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Geineral Manager - Generally in a takaful Gompany, the general manager 
has a duty to control four departments, that is, family takaful, general takaful, 
finance and administration and marketing. He has the overall responsibility 
to implement organizational plans, and to achieve organizational goals. He 
also has full authority to make decisions for all the departments under his 
control. 
Family Takaful Division - Family takaful schemes have been grouped 
into two classes, an individual takaful and a group takaful. In an individual 
takaful the participant has a policy to protect himself/herself for security 
against defined risk. A legal operator will manage the premium paid by the 
participants. The operator has responsibilities to gain collective rights over 
contributions and benefits. All these activities will be treated according to the 
principles of Mudarbah, that is, profit and loss sharing in a participant's 
account, while in the Participants Special Account (PSA) it will be treated in 
line with the principles of ai-taharr'u (charity). For example, Syarikat Takaful 
Malaysia Berhad provides many products for individual plans, family takaful 
plans for education, Takaful Rawat, Takaful Mortgage, Takaful Keyman, 
Takaful Siswa, Takaful Waqf etc. 
In a group takaful, a participant will have the policy for a group that is 
his own and also his family, as a protection i:or them from any defined risk. 
Similar to an individual takaful, a legal operator will manage the funds. As an 
example, in group plans in Syarikat Takaful Malaysia Berhad, it provides 
Group family takaful plan and Group Medical Takaful plan. 
General Takaful Division- In this division, all operations are managed by 
the functions of underwriters and are usually grouped in to three categories: 
Underwriting, claim and retakaful. The underwriter has a responsibility to 
arrange the terms and conditions of the cover and its price, at all levels which 
reflect the degree of risk and the case is putted in to the general takaful fund 
by way of potential frequency and potential security and loss. The takaful 
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underwriter must also ensure that the one who proposes has the capacity to 
corvtest and is compUance with Sharia'h law. 
Finance and Administration- Finance and administration is very important 
for any company, for it to be able to manage the business successfully. For 
that reason, the takaful company has these two departments to make 
management easily controllable, and to trace the problem quickly. 
Finance- The finance department itself is divided into two parts that is 
investment and account. Under the account division, the first is a shareholder 
fund where the entire premium is paid by the participants will be collected 
and managed by a legal operator for a legitimate consideration for the 
services given. Secondly, the family takaful fund, which is collected through 
the contribution made by the participants, is put into two accounts i.e. 
participants account, where fund is invested according to the principles of 
Mudarbah (profit and loss sharing) and participants special account, which is 
treated as a charity according to the principles of al-tabarr'u. Lastly there is a 
General takaful fund, which is treated on the basis of al-tabarr'u in a 
participant special account. 
Illustration - X has a family takaful policy for the right to claim from the 
operator the total amount of paid contribution together with a share of the 
profits made over the contribution. In addition, he will also get a bonus and 
dividend according to the company's policy. But if X dies before the maturity 
of the certificate, the nominee shall have the right to claim the total paid 
contribution and share of the profits made, bonus and dividend which he will 
receive based on the company's policy and also a donation from the 
company's dl-tabarr'u fund. Then nominee (B) will give all that money to X's 
legal heirs. 
Furthermore, the other part of the finance division, which is 
investment, is responsible for investing alii the contributors paid by the 
participants to gain profits. These profits will be distributed to participants 
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and also operators based on the principle of Mudarbah. But if it incurs a loss, 
only participants will bear the losses. 
Administration- This is the part of a company where all matters concerning 
a takaful company must be reported and recorded. The administration 
department is also known as the Human Resource Department, where it is 
classified into three specific areas: branch operation, general administration 
and personnel and training. 
Branch operations highlight any matter or problems of a takaful 
company's branch or outlet. All managers at every outlet must refer to 
headquarters about any problems arising, especially management problems, 
before making any changes or decisions. General administration acts as the 
main management office where all information's, problems and any matters 
to do with business are discussed and kept. For instance, information is kept 
about participants personal details. 
A takaful company needs good trust (amanat) and well trained people 
as operators who will manage the entire funds paid by the participants. 
Therefore, a takaful company has a special division which provides training 
and takes care of employee's welfare; this division is called the Personnel and 
Training division which will provide for the training of the employees. For ex. 
special training is given to new operator to work effectively and efficiently 
with regard to the takaful operations. 
Marketing- A takaful company needs a marketing department to plan and 
promote all the products and services it provides to make it more effective 
and efficient. The marketing department is divided into two areas, using an 
agency to help them promote their products, and corporate marketing for the 
company itself. Nowadays, the marketing department of a takaful company 
promotes the company and its product through the internet. For example, 
Syarikat Takaful Malaysia Berhad (a takaful operator) has its own website. 
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wv/w.takaful-malaysia.com.my, where all iiuformation about the company 
and products provided by the company is given.^ s 
Takaful Models 
Any form of insurance business acceptable to Islam must contain the 
virtues of cooperation, solidarity and Tabarr'u. Sharia'h scholars are also 
unanimous that there can be a commercial basis of conformity with regard to 
the basic characteristics of Islamic business principles. Towards this end, the 
scholars have suggested from time to time various models of takaful. Takaful 
models aim to produce an increase in the total value of initial capital (i.e. 
investment) applied to establish the takaful operations. Certain Muslim 
countries have chosen a "pure" non-profit model for takaful (as in Sudan for 
example), while other countries have elected to pursue for a profit model, 
more commercial version of takaful (such as Malaysia, Bahrain and the UAE). 
TAKAFUL MODELS 
NON-PROFIT MODEL PROFIT MODEL 
TA'AWUNI MODEL 
(cooperative Insurance) 
' ' 
MUDARABAH 
M ODEL 
' ' 
WAKALAH 
MODEL 
' ' 
WAKALAH 
MUDARABAH 
I MODEL 1 
WAKALAH 
WAQF MODEL 
Non-profit Model 
The chief proponent of non-profit model is Sudan. All premiums from 
policyholders are treated as a donation (tabarr'u). Members do not expect to 
receive any returns from their donations, but in case of loss a "charitable" 
33. M Hassan Kabir and Lewis K. Mervyn, Handbook of Islamic Banking, 1^ ' Edition, 
Edward Elger Publishing Limited, UK, 2007, pp. 406-08. 
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contribution is given from the takaful pool of funds in the event of a covered 
loss up to the available limits of the funds. 
Since the takaful fund is owned by the policyholders, there is no 
separation between shareholders and policyholders fund. Thus, all 
investment returns on invested premium are folded back into the takaful pool 
of funds and belong only to the policyholders. As this model is not geared up 
for profit making, the premiums may fluctuate up or down to track the 
anticipated funds required to cover the estimated losses. A management 
committee, elected among the policyholders, shares decision making and 
controls operations. Theoretically, non-profit takaful associations have formed 
the preferred foundation for Islamic risk protection and insurance due to host 
country situations and varying regulatory environments. Not all takaful 
companies have strictly adhered to a theoretical model of non-profit 
operations. Several countries have opted insurance regulatory mechanism for 
profit operations that are more commercially driven nowadays. 
Ta'awuni Model: (Cooperative Insurance) 
The concept of ta'awun originated in Sudan and Saudi Arabia. It was 
first established in 1979, when scholars realized that there is a need for 
cooperation in insurance. From this came the idea that members should 
donate their contribution to the fund. Both th(? operators and the contributors 
acknowledge their rights and responsibilities to the fund. The profit surplus is 
to be distributed entirely to the participants. 
Under the Mudarbah principle, the takaful company and the 
participants share the direct investment income, in which participants are 
entitled to the entire surplus with no deduction made prior to distribution. 
This model is applicable to life family takaful as the fund is entirely 
distributed to the participants. 
Example:- An individual lends his money to a takaful operator who manages 
the fund on behalf of the participant. Islam tells us to help one another so long 
as it does not violate the rulings of Sharia'h: 
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"And co-operate ye ivith one another in righteousness and piety... "P'^ 
The contribution is based on the principles of taharr'u. A tabarr'u 
concept is a one-way transaction in which, once the contribution is made, the 
contributor has no right to take any benefits out of it. The fund is used for any 
participant who faces difficulties with in the time period as agreed upon in 
the insurance policy. When the participant contributes to the fund, he is 
indirectly applying the golden principle of "bear ye one another's burden". 
Each contributor in ta'awun practice will share the profit, liability, 
indemnity and surplus and will receive equal benefits and advantages. For 
example suppose a member of a takaful fund meets with an accident and 
claims for indemnity to repair his car that costs him Rs. 1000. In this case, he 
will be entitled to receive his compensation. The purpose of takaful company 
is to help and assist the participants in reducing the losses due to unexpected 
misfortune or disaster. 
Example of calculation of takaful fund under ta'awuni model: 
1. General Takaful: 
Contribution 
100% 
80% Allocation 
Underwriting surplus 
Claim reserve 
Re-takaful 
Unearned premium 
Management cost 
Technical Reserve 
20% surplus 
After the deduction of the 
allocation, the participant 
will get the entire surplus. 
34, V: 3 
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2. Family Takaf ul: 
1 
50% PSA 
Expenses Surplus 
i 
Unearned premium claim 
reserve Incurred but not 
received Retakaflil 
Contribution 
100% 
i 
50% PA 
Underwriting 
i 
Investment 
Capital 50 + Profit 30 = 80 
40 40 
Will be given to the Staff cost Establishment 
participants who did not expenses Administration 
make any claim General Expenses 
Balance 10 
(-) Zakat 
Net profit for the 
shareholders 
The above figure shows the accounting flow in ta'awuni model. 
The ta'awuni model produces no issues pertaining to the participant account 
(PA) and participants special account (PSA), because the proportion is equally 
divided 50:50. The fund in PA will be used for long term investment and 
profits gained from investment will be shared among the family members. 
Meanwhile in PSA, the fund is viewed as a donation or sadaqah, intended to 
help the needy and the suffering. Suppose the premium paid by the 
participant is Rs. 200 and it will be divided in two, for PSA and PA. For PSA, 
Rs. 100 attributed to PSA will be deducted as business expenses. On the other 
hand, for PA, the Rs. 100 will be used for underwriting surplus. Underwriting 
is best described as an insurable risk. The role of the underwriter is to decide 
whether to accept or reject the application for insurance. This is important in 
order to maintain a safe and profitable distribution of business for the 
company. The money will be invested in the project in conformity with 
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Sharia'h and the gains will be distributed between the participant and the 
takaful operator, 50:50. 
For the Rs. 40 in the participant's part, the money is reserved for those 
participants who did not make any claim during the period. For the 
operator's part, the Rs. 40 will be subtracted for management expenses, for 
example staff cost, maintenance, establishment expenses and administration 
general expenses, the remained will then be subtracted from the Zakat family 
fund. In the end, the balance is actually the net profit for the operator or the 
shareholder.^^ 
Profit Model 
There are four types of takaful model under profit model: the Mudarbah 
based model, the Wakalah based model, the Wakalah Mudarbah based model 
and the Wakalah Waqf based model.^ ^ 
1. Mudarbah Model: 
Mudarbah is a partnership in profit whereby one party provides capital 
(rab-al-maal) and the other party provides labour (Mudarib). 
The Mudarbah model is based on classic profit sharing principle, i.e. a 
partnership model where the participants provide the capital, while the 
takaful operator provides expertise and management of the takaful fund in 
return for a share of surplus on underwriting and a share of the profits from 
the investments. In this model takaful operator does not take any risks or 
shares in any losses. He only risks his services and labour. However if there 
are substantial losses to the risk pool resulting in deficit, the takaful operator 
is typically contractually bound through policy terms to provide an interest 
free loan (qard hassan) that should be repaid when the risk pool returns to 
35. See M. Hassan Kabir and Lewis K. Mervyn, op, cit., pp. 408-410. 
36. See Kassar Kaheld, op, cit., pp. 53-54.. 
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surplus (profitability) and before any future surplus may be distributed to 
policyholders.37 
In line with the rules of Mudarbah, administrative expenses related to 
the conduct of investments are charged to the takaful operator company and 
hence born by the shareholder's fund. The expenses charged for operations, 
general and administrative expenses of the entire business are charged to the 
policyholder's fund. In Mudnrbah model takaful benefits are paid to 
beneficiaries as and when claims are made. At the end of the year, depending 
upon occurrence of actual losses and damages, policyholders may receive an 
insurance surplus. If any or may be required to make additional payments if a 
deficit results. Typically, the surplus is shared with the takaful operator on a 
ratio declared in advance. 
Earning of Profit under Mudarbah Model 
The takaful operator's income derives from a pre-set share of the 
investment income and a pre-set share of the underwriting surplus. He gains 
profit when his income exceeds expenses. Each participant agrees to these 
percentage fees when the takaful contract is signed. The role of shareholders 
capital is to meet the administrative expenses of running the company, and 
where necessary, to provide a qard hassan in case of a short falls in the funds 
of the risk pool.^ ^ 
37. See Tobias, Frenz, Madhu, Sridharan and Iyer Krishna, "Developing a Takaful Product 
in India- Risk and Challenges", lO''^  Global Conference of Actuaries organized by 
Institute of Actuaries of India, Mumbai on 7* k 8* Feb, 2008. 
38. See Kassar Kahled, op.cit, pp, 55-56. 
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• 
Profits Attributable to 
Shareholders 
Company's Administration & 
Management Expenses 
Takaful Contract 
Based on Principle 
ofAl-Mudharabah 
Participant 
Investment 
by company 
Profits from 
investment 
Takaful 
Contributio 
n Paid by 
Participant 
General 
Takaful 
Fund 
General 
Takaful 
Fund 
Operational 
Cost of 
Takaful 
V J 
Operational 
Cost of 
Takaful 
Operational 
Cost of 
Takaful 
V ) 
Share of Surplus for j 
the company J 
Surplus 
(Profit) 
40% {Example 
only) 
60% (Exnmplc 
only) 
Share of Surplus for 
the participant 
Figure - 1 : Mudarbah Model 
Features of Mudarbah Model 
1. The Mudarbah model was introduced in Malaysian Market in 1984 and 
also known as Malaysian model of insurance. 
2. The participant's role is as the rabb- al- maal (capital provider). 
3. The operator's role is as the Mudarib (entrepreneur). 
4. The takaful {tabarr'u) fund belongs to the participants. 
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5. Profit is shared between the participants and the operator in a pre-
agreed proportion.^^ 
Kinds of Mudarhah 
There are two kinds of Mudarhah Model i.e.: 
1. Unrestricted Mwdflrfofl/i model 
2. Restricted Mudarhah model 
1. Unrestricted Mudarhah Model 
An unrestricted Mudarhah model is a contract in which the capital 
provider permits the Mudarib to administer a Mudarhah fund without any 
restrictions. 
In this case, the Mudarib has wide range of trade or business freedom 
on the basis of trust and the business expertise he has acquired. An example 
of unrestricted Mudarhah is when the capital provider says, "Do business 
according to your expertise". However, such unrestricted business freedom in 
an unrestricted Mudarhah must be exercised only in accordance with the 
interests of the parties. Therefore, the actions of the Mudarib must be in 
accordance with the business customs relating to the Mudarhah operations. 
2. Restricted Mudarhah Model 
A restricted Mudarhah model is a contract in which the capital provider 
restricts the actions of Mudarib to a particular location or to a particular type 
of investment as the capital provider considers appropriate, but not in a 
manner that would unduly constrain the Mudarib in his operations.'^ o 
39, Archer Siirion, Karim Abdel Ahmed Rifaat and Nienhaus Volker, (edited) Takaful 
Islamic Insurance Concepts and Regulatory Issues, 1*' Edition, John Wiley & Sons Pvt. 
Ltd (Asia) Singapore, 2009, p. 156. 
40. Study Material by Accounting and Auditing Organization for Islamic Financial 
Institutions, p. 236. 
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Example of calculation of general takaful fund under Mudarbah model: 
Contribution paid Rs. 200 
(-) Management costs Rs. 100 - Retakaful 
- Unearned contributions 
- Technical Reserves 
- Incurred but not reported 
- Claim reserves 
Underwriting surplus Rs. 100 • Belongs to company 
No claim? - invested 
Balance 
Mudarbah Profits/ BONUS 
Distributed 
Under Mudarbah Model of general takaful fund the contributions paid 
are regarded as "al-tabarr'u". Therefore the participants have no right to claim 
the fund since it is already treated as donation. However if they are based on 
defined risk of the subject matter, the participants can claim their rights. The 
deduction made is for allocation costs, that is retakaful, claim reserves, 
technical reserves, IBNR and unread contributions. It is noted that Mudarbah 
Model is based on a business instead of a service charge. 
All contributions paid by participants are directly deducted for 
allocation. The balance left is the operator's responsibility and the term given 
is the amount of underwriting surplus. The underwriting surplus is invested 
in lawful investment projects if there is no claim made by donors under the 
principles of Mudarbah financing technique. The profit from the investment 
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will then be distributed accordingly between the Mudarib (takaful operator) 
and the rabb al maal (capital provider).^i 
Example of calculation of family takaful fund under Mudnrbah Model: 
Contribution paid Rs, 200 — • 95% (Participant Account) 
— Shared by shareholder and participants 
Who do not make a claim 
• 5% (Participants special Account) 
— (-) Allocation costs 
— Underwriting surplus 
— Balance shared by shareholder 
— Tabarr'u fund 
Under Mudarbah Model of family takaful fund there are two different 
accounts involved, the PA (participant's account) and the PSA (participant's 
special account). The PA is managed according to the principles of Mudarbah 
financing under the profit and loss sharing technique. It means that any profit 
gained from the lawful investment will be shared according to an agreed ratio 
betw^een the shareholder and the participant. The scenario will be slightly 
different in terms of loss in which only the participants bear the incurred loss 
and shareholders will receive nothing from the services rendered. 
For the PSA account, the tabarr'u principles are applied and for that 
reason also, the participants are not allowed to make any claim if there is no 
risk incurred within the maturity period of the takaful policy. After deducting 
the allocation costs, the remaining (underwriting surplus) will be invested in 
business in conformity with Sharia'h. The amount left is allocated between the 
shareholder and the tabarr'u fund.'*^ 
41. M, Hassan Kabir and Lewis K. Mervyn, op.cit, p. 416. 
42. Id. 
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Concerns Re^ardin^ Mudarbah Model 
1. The basic concern is the application of Mudarhah or "Profit sharing" 
contract to a takaful operations and sharing of surplus by the operator 
and the relationship between the participants is that of tabarr'u and not 
of Mudarhah. 
2. In a Mudarhah contract, profit is generated to be distributed. Profit is 
not the same as "surplus" and in insurance context no profit is to be 
generated by definition. 
3. The sharing in surplus itself is something which is similar to making 
this into a business venture and not a mutual contract for assistance. 
4. The requirement to provide Qard Hassan (in case of deficit) in a 
Mudarhah contract in itself is against the concept of Mudarhah which is a 
profit sharing contract and a Mudarib cannot be a guarantor.43 
The important issue in this model is that the amount donated as 
"Tabarr'u" cannot simultaneously become capital for the Mudarhah 
relationship. Moreover the takaful operator gets the underwriting surplus 
(UWS), but does not bear the underwriting losses (UWL). Therefore, Sharia'h 
scholars have raised serious objections to this model. 
2., Wakalah Model 
In the Wakalah Model (contract of agency), the takaful operator acts as 
the agent of the policyholders and receive a declared remuneration that may 
be an absolute fixed amount of money's or a percentage of the gross 
contribution (premium) collected from policyholders make contributions 
consisting of two parts (a) Wakalah fees and (b) tabarr'u risk sharing donation, 
that is credited to a policyholder's fund. The takaful company assumes the 
role of an agent or wakil of the policyholders backed by shareholders who 
43. See Wahab Abdul Rahim Abdul, "Takaful Business Models, opportunities, obstacles 
and Practical Recommendations for Islamisation of Insurance system in Pakistan", 72 
Sidat Hyder Morshed Associates Pvt., Ltd., Karachi, Pakistan available at 
vvww.sidathyder.com.pk 
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have contributed capital to a shareholder's fund that is managed separately 
from the policyholder's fund. 
The takaful operator invests the policyholder's fund in Sharia'h 
compatible assets and investments in its capacity as agent or v^akil. Profits 
generated from investing, less fee, add to the policyholder's fund. Certain 
sales, operational and administrative expenses are retained by the takaful 
operator and covered by the Wakalah fee charged to the policyholder's 
takaful contribution. Selected operational direct expenses [i.e. claims 
processing, adjusters, medical laboratory expenses] may be charged to 
policyholders. Contribution by the operator is included with the Wakalah 
fees. Takaful benefits are paid to beneficiaries as and when valid claims are 
made. At year end, depending upon occurrence of actual losses and damages, 
policyholders may receive the takaful surplus, if any, or in some Wakalah 
models the surplus may be reduced by payment of an incentive fee to the 
takaful operator. This model is mainly used in Middle Eastern and African 
countries. 
Earning of Profit under Wakalah Model 
Most expenses of this model are circumscribed by the Wakalah fees 
which are disclosed to each participant upon signing the takaful contract and 
charged up front. Although the risk premium is loaded with the Wakalah 
fees, once the contract is set, the contribution paid regularly by policyholders 
does not change. Hence, an operator must manage his responsibilities and 
overall takaful operations within the expected income in order to generate 
profit; otherwise shareholders may experience negative earnings even though 
the policyholders fund may be in surplus. Some scholars have permitted a 
Wakil to benefit with an incentive fee allocated to policyholders annual 
surplus which then forms an additional income source to the operator, when 
and if surplus results.^^ 
44. See Kassar Kahled, op. cit, pp. 58-59. 
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Figure - 2: Wakalah Model 
Features of Wakalah Model 
1. This model began its development in Sudan and the Middle East. 
2. The takaful operator is compensated by a pre-agreed fee. 
3. The participant's role is as the principal. 
4. The operator's role is as the Wakil (agent). 
5. The takaful {taban'u) fund belongs to the participants. 
6. The operator does not share in the underwriting surplus, but instead is 
compensated by a fee deducted from the contribution at the outset of 
each contract.45 
45. Archer Simon, Karim Abdul Ahmed Rifaat and Nienhaus Volker, op. at, p. 156. 
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Example of calculation of general takaful fund under Wakalah Model: 
'A' 
Takaful 
operator 
'B' 
Agent 
(Wakil) - • 
Participant 
The Wakalah Model 
Premium paid 
(-) Management costs 
(-) Allocation costs 
Underwriting surplus 
Rs. 200 
Rs. 100 
Rs. 100 
Rs.50 
Rs.50 Profit from investment is 
divided in half 
50% 
i 
Shareholders 
50% 
I 
Participants 
(Who do not claim yet) 
This example illustrates Wakalah model of general takaful fund. 'A' is 
the takaful operator, 'B' works as an agent or Wakil and represents A and C as 
participants or policyholders of the takaful business. In this model C is 
obliged to pay his contributions to A. However C could give his contribution 
to B as B has been authorized to collect the contributions from C as well as 
other participants. The contribution collected will then be pooled into the 
takaful fund. The fund will be managed by A, according to the principles of 
Mudarbnh and tabarr'u. Thus it can be concluded that all participants are 
actual owners of the fund. In the case of general takaful fund if A wants to 
start managing funds under this model, A will first deduct some amount from 
the participants special account (PSA) on the basis of tabarr'u for management 
and services expenses. The remaining balance will be deducted to allocate 
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costs. Unearned contributions, claims, reserves, technical reserves, retakaful' 
cost and incurred but not reported. The balance is called underv^riting 
surplus. This surplus will be used for investment that is not violating the 
rulings of Sharia'h. Profits obtained will be distributed between the 
shareholder and participants who have not made any claim during the time 
period. Normally it will be allocated equally 50:50.^ ^ 
Example of calculation of Family Takaful fund under Wakalah Model: 
Contribution paid Rs. 200 
(-) Management Cost Rs. 100 
Rs. 100 — • Participants account (investment account) 
-95% 
(Accumulated contribution + profit) 
• Participant's special account 
(Risk management account) 
-5% 
(For allocation costs) 
- Retakaful 
- Unearned contribution 
- Technical reserves 
- Incurred but not reported 
- Claim reserves 
Under Wakalah Model of family takaful fund two types of accounts are 
involved in this fund. Participants Account (PA) and Participants Special 
Account (PSA). It is up to the operator, A to manage both accounts according 
46. See M. Hassan Kabir and Lewis K. Mervyn, op. at, pp. 411-412. 
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to the principles of Mudarbah and tnbarr'u, respectively. The fund pooled from 
the contribution will then have management costs deducted. The balance 
from this amount is separated into participants account and Participant 
special account. 
For participants account, when no claim is made by B, he/she is 
entitled to receive an accumulated contributions paid together with profits. 
However, participants are not entitled to any benefits from participant's 
special accounts as they are earmarked for various business expenses.*'' 
Concerns Regarding Wakalah Model 
1. Under Wakalah Model, the taharr'u (donation) remains the property of 
the participant as he has the right to receive the surplus back and 
therefore becomes conditional. 
2. Further this gives rise to the issue such as inheritance in the case of 
death of the person as the donation is a conditional gift. 
3. The relationship is between the participants and the operator and also 
amongst the participants which give rise to a contract of compensation. 
4. Qard Hassan is an obligation on shareholders which would be 
returned by future generations which vv^ ould be different.''^  
These concerns are less serious and it is required to find solutions to 
these issues within the Wakalah Model as in principle this model has been 
seen as more acceptable by scholars as the issues within Mudarbah model are 
much more serious from a Sharia'h perspective. 
3. Wakalah Mudarbah Model 
A combination of both models is common where a Wakalah applied on 
underwriting and a Mudarbah on the investment profit for family takaful 
products. That is, the operator charges a Wakalah fee from the takaful 
contributions and all underwriting profits are distributed to the participants. 
47, Ibid, p. 413. 
48. See Wahab Abdul Rahim Abdul, See Supra notis 40 
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But investment profit is shared between participants and the operator based 
on a pre agreed ratio. 
100% of 
Underwriting 
Profit 
Wakalah Fee 
Claims 
Retakafiil 
Reserves 
Underwriting 
Surplus/Deficit 
Qard Al-
Hasan 
(if Deficit) 
Tabarru 
Participants 
Risic Fund 
Sharehoiders 
Fund 
Operating Expenses 
Participants 
Contributions 
Savings/ investment 
contribution 100%-X".'nOi 
Invfsdiient 
Profit 
Participants 
Investment 
Fund 
Investment 
Profit/Loss 
x% of 
Investment 
Profit 
Figure - 3: Wakalah Mudarabah Model 
This model has its appeal as investment profits are usually the major 
source of income; underwriting results can easily be managed using quota 
share retakaful arrangements. From the takaful operator's perspective, this 
model avoids the Sharia'h disputes on Mudarba in underwriting but allows 
for equivalent commercial results. It has the potential to combine the 
advantages of both standard arrangements for takaful operators. The flip side 
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of this coin is that it also has the potential to maximize the governance issues 
from the participants' perspective.'^ '^  
Concerns Regarding Wakalah Mudarbah Model 
Under the combined model, the sharing of profit between participants 
and operators is an entitlement embedded in the contract i.e. underwriting 
surplus (UWS) and the investment profit both are shared. There is, however a 
structural issue in the way such profits/surplus is determined. The issue is 
that, under Mudarbah, the operator as Mudarib, cannot charge its 
management expenses from the takaful fund separates from its share as 
Mudarib, whereas under Wakalah, the operator being the agent of the 
participants, can take its management fees from the fund as per pre-agreed 
terms. Further, the operator does not bear the underwriting loss. Therefore, it 
also smacks of trouble from the Sharia'h angel.'" 
4. Waqf Takaful or Wakalah with Waqf Model 
Recent developments among takaful operators have resulted in a new 
hybrid model emerging in South Africa and Pakistan Wakalah Waqf. A Waqf 
is a trust or public endowment which is operated generally on a non-profit 
basis as a custodian of funds for members or "owners" of the Waqf fund. 
A Waqf fund would basically be a separate legal entity to which the 
shareholders would initially make a donation to establish the Waqf fund. The 
donation can be of any reasonable amount. The objective of the Waqf fund 
would be to provide relief to participants against defined losses as per the 
rules of the Waqf fund. A Waqf based Model flow has been illustrated below: 
49 See Tobias, Frenz, Madhu, Sidharan and Iyer Krishna,Supra note 34. 
50. See, Ayub Mohammed, Understanding Islamic finance, 1^ ' edition, Wiley Publishers, 
Asia, 2009, p. 424. 
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Ci^ mpany j Takaful Operator Fees for Admin & Marketing 
1^  Expenses 25% to 35% 
Share of Profit 
for the 
Company 
Management 
Expenses of 
Company 
I Imiial Donation by 
Sliareholders to 
create Waqf Fund 
40% 
Waqf Profits from 
investment 
I akalLil CoiUract 
luisod on Principle 
ol'Al-VVakalah 
Participant 
Takaful 
Contributi 
on Paid by 
Participant 
V_ 
60% 
Operational 
Cost of 
Takaful/ 
Retakaful 
Operational 
Cost of Takaful 
V J 
Operational 
Cost of 
Takaful 
— * • 
Profit/Loss 
Attributable to 
Shareholders 
Surplus 
(Profit) 
Share of 
Surplus for 
the 
Participant 
100% 
Figure-4: Wakalah with Waqf Model 
In this modified Wakalah model with Waqf, the relationship of the 
participants and of the operator is directly with the Waqf fund. The operator 
is the Wakil of the Waqf fund and the participants pay one sided donation to 
the Waqf fund which also eliminates the issue of Gharar. The Waqf fund rules 
niay define the staring of surplus and other rules under which it would 
operate but there is no obligation to distribute surplus. Further the Qard 
would be given by the shareholders to the V\^ aqf entity and not to individuals 
as in the typical Wakalah model. 
249 
The donations received from the participants, seeking takaful 
protection, would also be a part of this fund and the combined amount will be 
used for investment and the profits earned would again be deposited into the 
same fund. The company on the basis of set rules and regulations would pay 
the loss of participants of the fund from this same fund as per its rules. 
Besides this, all operational expenses that would be incurred for providing 
takaful services e.g. arrangements of retakaful and building up of reserves 
will also be met from the same fund. 
The sources of income here would be the same as under the Wakalah 
model covered above. The only difference here mainly relates to the separate 
Waqf entity being created which resolves a number of Sharia'h related issues 
and make it a acceptable model for the local Sharia'h scholars at Darool 
Uloom, Karachi; an institution with a high level of credibility amongst the 
general public and a reputation.^^ 
From the above it can be concluded that a Waqf model or a 
combination of Wakalah and Waqf is the best basis for evolving a practical 
takaful system in India as it is in line with the Shariah principles. Even prior 
to that, some jurists advocated the use of a Waqf mechanism to develop a 
Shariah compliant insurance system. Therefore the Waqf model of takaful will 
be the best in India as it will fulfill all the norms of Shariah and will be 
acceptable to the people at large. 
The researcher has try to analyze the differences between the 
operational working of different Islamic Insurance Models and their strengths 
and constraints which are given below in the tabular form. 
51. Tobias, Frenz, Madlw, Sridharan and Iyer Krishna, Supra note 34 
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Comparison between different Models of Islamic Insurance 
Basis of 
Comparison Mudarabah Wakalah Combined 
Wakalah 
Waqf 
Share of 
Technical 
Results 
Not Applicable 
(see "share of 
surplus" 
below) 
None (fixed Wakalah fee without any 
consideration to the technical results- certain 
variants of Wakalah/ Combined model, however, 
include an incentive) 
Share of 
investment 
result 
Not Applicable 
(see "share of 
surplus" 
below) 
None (at times 
include an 
incentive 
profit) 
Agreed profit 
sharing ratio 
Agreed profit 
sharing ratio 
(at times a 
fixed fee or a 
fixed fee with 
incenfive 
profit) 
Share of 
surplus 
(technical and 
investment 
results) 
Percentage of 
surplus None 
Loss on 
investments 
None (unless found negligent) 
Operating 
expenses 
Borne solely by shareholders fund; direct expenses may be passed 
on to the policyholders fund 
Investment 
instruments 
Acceptable Sharia'h compliant instruments 
Deficit in the 
policyholders 
fund 
Al-Qard Al-Hasan provided to policyholders fund 
Creation of 
Takaful fund 
Policyholders contributions 
Initial Waqf 
ceding by 
shareholders 
and 
policyholders 
contributions 
Waqf cede 
money must go 
to another 
Waqf; balances 
to be paid in 
charity or 
disbursed 
amongst 
participants 
Liquidation of 
policyholders 
fuind 
Accrue to policyholders only, except provisions 
and reserves that have to be paid in charity 
Prevalent in 
countries 
Partially in 
Malaysia, 
Brunei and 
Saudi Arabia 
Sudan, UAE 
and United 
Kingdom 
Bahrain, 
Malaysia and 
Sudan 
Pakistan and 
South Africa 
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Strengths and Constraints of different Models of Islamic Insurance 
C/5 
H 
0 
z 
H 
!/3 
H 
Z 
2 
H 
</) 
Z 
O 
u 
Characteristics 
> Comparatively simple model 
> Enhanced profitability as the 
operator shares in the surplus 
> Excessive risk taking in 
investments mitigated as no 
upside exists for the operator 
> Two sources of revenues-
Wakalah from contributions 
and Mudarabah from 
investments 
> The provision of Al-Qard 
Al-Hasan partially limits 
excessive risk taking by 
operators 
>- Incentive for prudent 
underwriting 
> Shareholders are pemiitted 
to share in the technical 
results 
> Legal framework support is 
limited and complicated 
y The operator has incentive to 
take on excessive risk in 
investments (partially 
mitigated tlirough Al-Qard 
Al-Hasan) 
> Direct financial incentives to 
improve technical results are 
limited (indirect benefits are 
realized through distributions 
to participants and tlirough 
increased fund size) 
> No system of corporate 
governance that effectively 
addresses and represents the 
rights of the participants 
> No accounting policy which 
addresses issues of equitable 
distribution of surplus over 
time given varied eiitry and 
exit by participants 
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/ 
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Humbly Suggested Model: The researcher has humbly tried to suggest a 
Islamic Insurance model may suit to the Indian conditions as based upon 
Shnria'li principles. The model is given below: 
Participants 
(Policyholders) 
Insurance Operator 
(Takaful) 
c 
Contributions 
10% 
90% 
D 
Donation 
R 
Investment 
Total Fund 
(100%) 
Figure-5: Model of Working of Islamic Insurance 
General (non-life) Insurance 
<• In the case of General (non-life) insurance the whole contribution (C, 
without being bi-furcated) goes into a common pool (T) from which the 
risks are met. 
•:• Claims are met by disinvesting T to the extent of requirement. 
•:• Contributions towards re-insurance (Re-takaful) are paid from T. 
•:• Operator I here too manages the fund either on Wakalah or Mudaraba 
basis for which it is remunerated in accordance with the respective 
agreement. 
253 
Life Insurance (Family Takaful) 
P are the policyholders contributing premium C 
C the total contributions are bifurcated into two D & R. 
D is the amount contributed (as donation) by each participant towards the 
pool for the stated eventuality befalling the members. 
<• All claims are met from this account. 
<* Policyholders forfeit any claim on this in case they survive till the 
maturity of the policy. 
<* Any shortfall in this is met through inte r^est free loan from F, which is 
recoverable in future. 
••• Surplus is invested and returns plough-back to the account. 
<• C is the amount which goes into the investment account of each 
policyholder. Any return from this account is added to the account of 
the policyholder. 
<• T, the total amount (investable funds) comprising D&R to be managed 
by the insurance operator. 
••• 1, the insurance operator, who for managing the fund (T) will charge a 
fee. Losses are born by fund E. 
<• P small portion of D (to the extent of risk ceded) is paid towards Re-
insurance. 
General Observation 
• Cost of managing the operations is met by the operator from the 
re-determined Wakalah fee which is billed to the fund (T) in case of 
Wakalah model, whereas in Mudaraba model it is borne by the 
operator (I) and set off against the Mudaraba profit earned by it. This is 
the reason why Mudaraba model is not so popular. 
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<• Based on the actuarial calculation, operator (I) aims at keeping some 
surplus amount over and above the expected requirement of claims (D) 
in the case of life policy and (T) in case of general. 
<• Surplus over and above that expectation is either distributed back to 
the policyholders or they are rewarded in the form of lovv^ er 
contributions in the future. 
<• Any shortfall in D, in Life or T, in General, is met through interest-free 
loan from the operator (I) which is recoverable in future years. 
Guidelines for working of Islamic Insurance 
1. All takaful activities must be in compliance with Sharia'h, which 
requires the presence of risk sharing based on the principles of ta'awun 
and tabarr'u, coincidence of ownership, participation in management 
by policyholders, avoidance of riba (giving or receiving of interest) and 
prohibited investments, and inclusion of Mudarbah and Wakalah 
principles in management practices. 
2. Takaful participants must act with utmost sincerity (neaa) and adhere 
to the purpose and principles of takaful, which are cooperative and 
characterized by risk sharing and mutual assistance. 
3. All takaful dealings niust be conducted in good faith and with honesty, 
transparency, truthfulness, and fairness and all should be consistent 
with Islamic social and moral goals. 
4. All takaful activities must be free of haram (forbidden) elements. 
5. All takaful contracts must involve parties who have adequate legal 
knowledge and who are mentally competent. 
6. Takaful policies should be based on mutual consent and should specify 
a defined time period of policy coverage; the principle of indemnity 
must prevail. 
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7. Oversight by a Sharia'h advisory council must be provided because 
Islamic scholars have a role in defining what can be insured and also in 
approving the structure of final agreements. 
8. Takaful operations must undergo regular Islamic audits.^^ 
The working methodology of takaful system is based upon these 
guidelines. These guidelines are of prime requirement. These guidelines form 
the core of the working of takaful system as they are based on the Sharia'h 
law. The researcher has suggested the model on the basis of Wakalah and 
Waqf model as it is more suited to the requirement of the country. It is 
already submitted by the experts of this field that the presence of Waqf fulfills 
all the criteria of Sharia'h compliant insurance system. Therefore, Waqf model 
of takaful can be operationalised in India as it will contain all elements of 
solidarity, mutual co-operation, mutual protection and mutual guarantee i.e. 
the soul principles of Muslims as per the Holy Quran. 
52. See www.Islamicfinance.com visited on 2/6/2012. 
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CHapter-'l^I 
COMPARISON BETWEEN INSURANCE UNDER 
COMMON AS WELL AS ISLAMIC LEGAL SYSTEM 
If a person is engaged in business, he or she is exposed to struggle and 
faces many risks. These hazards, many of nature's own doing and more 
arising out of his or her economic activities are inevitable concomitants of life 
and one would try to overcome. His or her instinct to survive has moved him 
to devise appropriate means of dealing these hazards. The present economic 
progi-ess is itself a proof of the measure of his or her success in this endeavour 
and by its contribution towards this achievement. Insurance has earned the 
pride place as the handmaiden industry and commerce. Here is the brief 
distinction of the principles of insurance under common legal system as well 
as Islamic Legal System, for the purpose of giving in hand knowledge to the 
people. This sort of exposition will give an opportunity to the persons to see 
the viability and profitability of both the systems. 
The basic differences between both the systems can be summed up as 
follows: 
(1| Differences in Origin 
The idea of insurance under common legal system began with the 
practices of Babylonians and their civilization, which flourished some 3,000 
years B.C. The Babylonian Code, now known as Code of Hammurabi, was 
compiled by the King of Babylon around 2250 B.C. and contained some 282 
clauses. The code showed that the ancient Babylonians used to practice 
commercial contracts involving money transactions, in which people lent 
their money to merchants for a certain percentage of interest. These money 
transactions subsequently became known to the world as the contract of 
Bottomery. Bottomery was introduced by the merchants of Babylon, at about 
4000-3000 B.C. The nature of it was that money or goods were advanced to 
merchants for trade purposes. These transactions between the lender and the 
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borrower were on the mutual understanding, that in consideration of the 
interest payment, the borrower should be protected from liability against 
unexpected and accidental happenings in trade. These payments of interest in 
Bottomery bear a resemblance to today's premium. The borrower (merchant) 
can be compared to the insured, while the lender played the role of the 
insurer, and had the responsibility of protecting the borrower from liability 
arising from any unexpected occurrences and accident in the course of trade 
in consideration for the interest paid. It may be concluded that today's 
insurance practices under common legal system infact originated from the 
practices of the contract of Bottomery of the ancient era.^  
On the other hand insurance under Islamic legal system has its birth in 
the ancient Arab tribal customs of "Al-Aqila" before 570 C.E. The word 
"aqila" means 'asabah', which denotes the paternal relatives of the killer. 
Under the custom of "al-aqila", it is mutually agreed among the tribes that if a 
person is killed unintentionally by a person of a different tribe, the accuser's 
paternal relatives will take the responsibility to make a financial contribution 
for the purpose of paying blood money to the victims, family or relatives. 
Such readiness to make monetary contributions is similar to the premiums 
paid insurance practices. While the compensation paid under "al-aqila" could 
be similar to the indemnity in today's insurance practice, as it is a kind of 
mutual financial protection for the heir upon the unexpected death of the 
victim. It may be concluded that today's insurance practices under Islamic 
legal system originated from the custom of "al-aqila".^ 
Differences in Rationale 
Under common legal system it is seen that the need for insurance arose 
upon realising the need to protect the community against unexpected risks. It 
is actually an important fact that an insurance policy provides material 
protection against unexpected risk to both, the individual and the community 
1. See Clayton G, British Insurance, Elek Books, London, 1971, pp. 13, 21, 22. 
2. See Islamic Financial Services Board draft on "Issues in regulation and Supervision ol 
Takaful",August2006,p.5. 
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as a whole. Insurance provides an assurance of compensation against an 
unpredicted losses and it paves the way for social solidarity. This is because 
the insured pays money to the insurer (the insurance company) enabling it to 
run a business, while the insurer undertakes to provide the insured with the 
necessary material protection against an unexpected risk. Such co-operation 
certainly leads to brotherhood, not only between the policy holder and the 
insurer, but also within society in general.^ 
On the other hand rationale of insurance under Islamic legal system 
does not signify a chance for material gain nor supersede the power of 
Almighty Allah in one's life, death or destiny, but it aims at achieving the 
pleasure of Almighty Allah through the concept of mutual help and co-
operation with the goal of providing material assistance against unexpected 
future, damage or loss. Allah does not prohibit one from making any effort in 
overcoming difficulties or obstacles in life. An insurance policy enables 
certain people to be rescued from unexpected future material risk, which may 
lead them to hardship or misfortune. The Holy Prophet (PBUH) advised the 
Uramah to come forward in relieving one's hardship. The Holy Prophet 
(PBUH) reported to have said: 
"Wlwsoever removes a worldly hardship from a believer Allah will remove 
from him one of the hardships of the hereafter. Whosoever alleviates the 
needy person, Allah will alleviate from him in this world and the next... "^ 
An insurance policy reduces poverty in society, while ensuring a 
comfortable life for the insured and also for his beneficiaries. Any one might 
face financial constraints as a result of an unexpected occurrence which causes 
material loss or damage. Such material hardship could be alleviated if one has 
an insurance policy, hence guarantees the insured a comfortable life or 
material security even after unexpected occurrences of loss or risk. Almighty 
3. See Billah Ma'sum Mohd, Applied Takaful and Modern Insurance Law and Practice, 1^  
edition, Sweet and Maxwell, Asia, Malaysia, 2007, p. 45. 
4. Narrated by Abu Huraira, Sahih Muslim, Kitab al-Birr, p. 59. 
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Allah indeed encourages people to seek a better life in both this world and 
hereafter when Allah says: 
... our Lord give us good in this world and good in the hereafter.. .^ 
Having an insurance policy may ensure a development of mutual co-
operation and the spirit of the brotherhood in society, and also cultivate 
solidarity through seeking a prosperous life.^  
(3) Differences in the course of Development 
The development of insurance under Common legal system started 
from the practice of the contract of Bottomary. The working of contract of 
Bottomary was based on the practice of interest. Even today the development 
of the principles and practices under common legal system remains under the 
principles of interest/ 
On the other hand development of insurance under Islamic legal 
system started from the practices of doctrine of "al-aqila". The working of 
doctrine of "al-aqila" was based on the basis of mutual co-operation among 
the Arab tribes. The development of contemporary time of Islamic insurance 
practices are based on the principles of 'al-mudharbah', where the parties 
involved share the profits in an agreed portion, while simultaneously 
avoiding the consumption of interest (riba).^  
(4) Differences in Meaning 
Insurance under common legal system is a contract between the 
insurance company and the policyholder, whereby the insurance company is 
required to pay monetary compensation to the policyholder in the event of 
misfortune. 
Whereas insurance under Islamic legal system is a contract between a 
pool of persons and the manager of the risk pool (takaful operator) wherein 
5. ir. 201. 
6, See BilIah,op.cit, pp. 40-41. 
7, See Clayton G, op.cit, p. 13. 
8. See Billah, op.cit, p. 40, 
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they pay a certain sum of money as contributions or donations for the 
purpose of assisting each other in times of misfortune. 
(5) Differences in Essentials 
A contract of insurance under common legal system must satisfy all the 
valid requirements of a legally binding contract without this contract of 
insurance will loose its validity. 
Whereas the contract of insurance under Islamic legal System possess 
the following essential ingredients, i.e. 
(i) Sincerity (ii) Shariah Principles (iii) Presence of Moral Attributes 
(iv) The Essentials of an Insurance Contract^ 
(6) Differences in Principle 
Insurable interest is a basic principle of insurance under common legal 
system. It means that the party to insurance contract who is the insured or 
policyholder must have a particular relationship with the subject matter of the 
insurance, whether that be a life or property or a liability to which he might 
be exposed. The absence of required relationship will render the contract 
illegal, void or uner\forceable depending upon the type of insurance.^o 
On the other hand the governing principle of insurance under Islamic 
legal system is also insurable interest. Conformity to the principles of 
insurable interest in a insurance policy is one of the fundamental aspect of 
Islamic insurance. It is required that statutory provisions should contain 
comprehensive provisions relating to insurable interest justified by the 
Shariah sanctions. In relation to this, it is suggested that the general principles 
of insurable interest should be based on the principles of Faraid, in which the 
benefits over the policy should be regarded as the estate of the participant. 
Further that, insurable interest can only be vested on those, who according to 
9. See Mahmood, NK Raulah, "Takaful: The Islamic System of Mutual Insurance", The 
Malaysian Experience, Arab Law Quarterly, Vol. 6, No. 3 (1991), pp. 286-87. 
10. See Srinivasan MN, Principles of Insurance Law, 9* edition, Lexis Nexis Butterworth 
Wadha Publishers, 2009, p. 358, 
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the general principles of Faraid, have the benefit rights over the estate of the 
participant after his death.^ ^ 
(7) Differences in Parties 
There are two parties under an insurance contract under common legal 
system. One of the party is Insurer i.e. a person who undertakes to make good 
the loss is called insured. The other party is known as Assured i.e. a person 
whose loss is to be made good, is called the assured. The consideration for 
which the insurer agrees to make good the loss,, is known as premium.^^ 
On the other side under Islamic Insurance there are four parties 
involved namely the participant i.e. a person who joins the pool of persons 
under Islamic insurance contract by paying a specific amount in form of 
contribution or donation as per the requirements of takaful fund. The second 
party is known as operator, i.e. a person who regulates the functioning of 
takaful fund as on the lines of Shariah provisions. The third party is known as 
Insurer, i.e. a person who undertakes to make good the loss. The lastly the 
fourth party is known as Beneficiary i.e. a person who in case of any 
misfortune or uncertainty been paid out of takaful fund an amount of money 
to overcome such misfortune or uncertainty.^-' 
(8) Differences in Quantum of Damages 
The quantum of damages in an insurance policy under common legal 
system are basically governed by the general principles of tort. The main 
objective of damages is to provide a fair estimated compensation to the victim 
who suffers loss, injury or damage happening to his body or property, so that 
the victim may be placed in a pre-injury position. There are generally two 
categories of damages considered for the quantum namely: "economic or 
pecuniary loss" and "pain and suffering" which related to non-pecuniary 
11. Seewww.IsIamicFinance.com, visited on 2/06/2012 
12. See Singh Inderjeet, Katyal Rakesh, Kaur Surjeet; Insurance Management, 1^ ' edition, 
Kalyani Publishers, New Delhi, 2008, p. 1. 
13. See Kasser Khaled, What's Takaful; A Guidt; to Islamic Insurance, P' edition BISC 
Group Lebonan, 2008, p. 20. 
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damages. In an insurance policy, the scope of quantum of damages is limited 
to economic or pecuniary loss, which includes economic loss to the property 
insured medical expenses, future earning .and also the loss of use in an 
accident policy and policies of a similar nature.^^ 
Where as quantum of damages in an insurance policy under Islamic 
legal system is concentrated upon sustaining rautual co-operation, solidarity 
and brotherhood towards material security against risk. The material security 
against risk is only a reasonable one. This means that the participant may only 
claim a reasonable amount as loss or damage incurred to the subject matter of 
the policy. Thus, an insurance policy under Islamic Legal System does not 
give the participants the hope of an unexpected gain or enrichment with 
unlimited damages.^^ 
(9) Differences in Consideration (Premium) 
Both Common law as well as Islamic law share the same view that 
there must be a valuable consideration for a valid insurance policy as without 
consideration insurance contract cannot be held as valid. The basic difference 
under both the system lies in determining the mode of the "value" that 
constitutes valuable consideration. Under common legal system the value is 
determined based on case law, statutory provisions, equity and customary 
practices. Whereas, under Islamic legal system, the "value" is determined on 
the basis of Divine Sanctions. Therefore under Islamic Legal System, if a thing 
is not recognized by Shariah principles as valuable (Mutaqawwim), such a 
thing may not be acceptable as valuable consideration in an insurance policy. 
For instance, the policyholder uses stolen money to settle agreed premiums, 
this may not be regarded as a valuable consideration as it is prohibited by 
Shariah principles.^^ 
14. See Hassan, M. Kabir, "An Economic Analysis of Personal injury cases for the purpose 
of out of Court Settlement", Thoughts on Economics, Vol. 5, No. 182,1995, p. 35. 
15. See Billah, op.at., pp. 275-276. 
16. Ibid, p. 249. 
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(10) Differences in Modus operandi 
The modus operandi in insurance under common law is based on 
positive law, natural law and judicial precedents and the legality of subject 
matter of insurance policy is based on Indian Insurance Act of 1938, case laws 
etc. 
The modus operandi in Islamic insurance (takaful) is based on Shariah 
principles and the legality of subject matter of insurance policy must be tested 
on the lines of Shariah principles.^^ 
(11) Differences in Contractual Relationship 
The contractual relationship of insurance under common legal system 
is in the form of policy document containing the risk sharing contract between 
insured and the assured as represented by the insurance company. 
The contractual relationship under Islamic insurance (takaful) is the 
combination of tabarru contraction (doriation) and the contractual 
relationship between the individual participant and the pool of participants 
and the takaful operator as represented by the takaful contract.!^ 
(1.2) Differences in Investment of Funds 
The investment of funds of insurance under common legal system can 
be invested in an interest based scheme and can also be invested in any 
scheme or project, which may not be supported by the Shariah principles. 
The investment of funds under Islamic insurance (takaful) shall be 
invested in Shariah justified scheme and the entire procedure shall comply the 
guidelines of the Shariah principles and the investment returns must not be 
driven by any unethical commercial activities.^^ 
17. See, Billah Ma'sum Mohd, op. cit, p. 68. 
18. See, Archer Simon, Karim Abdel Ahmed Rifaat and Nienliaus Volkar(edited), Takaful 
Islamic Insurance Concept and Regulatory Issues, (edited) 1*' edition John Wiley & 
Sons Pvt. Ltd, 2009, p. 173. 
19. See Kessar Khaled, op. cit, p. 69. 
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The basic difference between reinsurance under common legal system 
and retakaful is given below: 
(i) Differences in Operation 
In a insurance under common legal system, the insurance company 
passes the premium it receives from the insured to the reinsurance company 
and receives a commission from the reinsurer to cover its management 
expenses. 
In retakaful operations, such commission is not allowed as this would 
imply that the Takaful company is simply an agent for the reinsurer. In 
addition, this commission is subject to riba which is prohibited in Islam. 
(ii) Differences in Dependency 
Under common legal system the insurance company also receives a 
profit commission as a reward for careful and sound underwriting. This 
operation involves riba and gharar, which are not in the line with Sharia'h 
principles. 
The retakaful operations depends on actual expenses spent by the 
Takaful operator in the process of retakaful. 
(iii) Differences in Administration 
Under common legal system there is no Sharia'h board in reinsurance 
companies. 
Under Islamic legal system the Sharia'h board is a must in each 
retakaful company. 
(iv) Differences in treatment of Surplus 
Under common legal system the reinsurer retains a share of surplus. 
Under Islamic legal system commitment of surplus distribution is done 
in takaful operators fund.2° 
20. See Kassar Khaled, op. cit., p. 135. 
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The tabular comparison of insurance under common legal system as 
well as under Islamic Legal System is been as follows. 
Table of Comparison between insurance under common legal system and 
Islamic Insurance (Takaful) 
Basis of Difference 
1. Origin 
2. Development 
3. Meaning 
4. Sources 
5. Nature 
6. Parties 
Insurance Under Common Legal 
System 
Insurance under common legal 
system has its birth in ihe 
primitive tribal customs of 
Babylon 4000-3000 BC. 
Development o^ Insurance under 
common legal system started from 
the practice of the contact of 
Bottomry. The working of contract 
of Bottonuy was based on the 
practice of Usury/interest. 
Insurance under common legal 
system is a contract between the 
insurance company and the 
policyholder, whereby the 
insurance company is required to 
pay monetary compensation to 
the policyholder or beneficiary in 
the event of misfortune. 
The sources of insurance under 
common legal system are mainly 
the Indian Insurance Act of 1938, 
judicial precedents, customs, 
usages as well as principles of 
contract and tort. 
The nature of insurance under 
comnion legal system aims at 
commercial gain on the basis of 
principles of business, here the 
conti'act ties between many 
interests which are of different 
nature, hence a conflict of interest 
may occur. 
There are two parties in insurance 
under common legal system i.e.: 
1, Insurer 
Islamic Insurance (Takaful) 
Islamic insurance (takaful) has 
its birth in the ancient Arab 
tribal customs before 570 CE.21 
Development of Islamic 
insurance (Takaful) started from 
the practice of doctrine of 'al-
aqilah'. The working of doctrine 
of 'al-aqilah' was based on the 
basis of mutual co-operation 
among the Arab tribes.22 
Islamic insurance (takaful) is a 
contract betv\'een a pool of 
persons and the manager of the 
risk pool (Takaful operator) 
where in they pay a certain 
amount of money as 
contribution or donation for the 
purpose of assisting each othei 
in times of misfortune.^'' 
The sources of Islamic insurance 
(takaful) are Al-Quran, Hadith, 
Sunnah, Mutual Cooperation, 
Solidarity, Security and 
Brotherhood.^* 
The nature of Islamic insurance 
(takaful) aims at paving the way 
of brotlierhood, sohdarity and 
mutual cooperation, here the 
contract ties between many 
interest of the same nahiro, 
hence there is no conflict.^s 
There are four parties under 
Islamic insurance (takaful) i.e.: 
1. Participant 
21. See Billah Ma'sum Mohd, op. cit., p. 29. 
22. Id. 
2,3. See Kasser Khaled, op. cit, p. 68. 
24. See Billali Ma'sum Mohd, op. cit, p. 68. 
25. See Kasser Khaled, op. cit, p. 68. 
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7. Premium 
8. Ownership of 
Insurance 
Premium 
9. Contractual 
Relationship 
10. Responsibility 
of Claims 
11. Responsibility 
of Policyholders/ 
Participants 
12. Modus 
Operandi 
13. Essential 
Element 
2. Assured 
Premium is the consideration for 
insurance under common legal 
system for claims, as a means of 
protection given to the insured 
person. 
The ownership of insurance 
premium of insurance under 
common legal system lies with the 
insurance company. 
The contractual relationship of 
insurance under common legal 
system is in the form of policy 
document containing the risk 
sharing contract between insured 
and the assured as represented by 
the insurance company. 
Responsibility of claims of 
insurance under common legal 
system Ues with the insurance 
company absolutely. 
Policyholders pay contribution to 
the pool in the form of premi.um 
paid to the insurance company. 
The modus operandi in insur^ mce 
under common law is based on 
positive law, natural law and 
judicial precedents and the legality 
of subject matter of insurance policy 
is based on Indian Insurance Act of 
1938, case laws etc. 
Insurable interest is an essential 
element of insurance under 
comnion legal system and is 
determined on the basis of two 
2. Operator j 
3. Insured 1 
4. Beneficiary 
Premium under Islamic 
insurance (takaful) is considered 
as donation or contribution from 
participants, as a means of 
mutual assistance amone 
participants. 
The ownership of msu ranee 
premium under Islamic 
insurance (takaful) Ues with the 
participants or Waqf.^ ^ 
The contractual relationship undcn-
Islamic insurance (takaful) is tlie 
combination of tabarru conti-action 
(donation) and the conti'actuaJ 
relationship between the individuaJ 
participant and the pool of 
participants and the takafLiI 
operator as represented by tlie 
takaful contract.27 
Responsibihty of claims under 
Islamic insurance (takaful) lies 
with the participants 
themselves.28 
Participants make donatioi\s 
(tabarru) to the scheme, as well as 
an element of savings in Ufe takaful 
where a plan includes sucii a 
component.29 
The modus operandi in Islamic 
insurance (takaful) is based on 
Shariah principles and the 
legahty of subject matter of 
insurance policy must be on the 
lines of Shariah principles.^o 
Insurable interest is again a 
essential element of Islamic 
insurance (takaful) and is 
determined on defacto basis 
26. Id 
27. See Archer Simon, Karim Abdel Ahmed Rifaat and Nienhaus Volkar (edited), op.cit, p. 
173. 
28. See Kasser Khaled, op. cit, p. 68. 
29. See Archer Simon, Karim Abdel Ahmed Rifaat and Nienhaus Volkar (edited), op. cit, p. 
173. 
30. See Billah Ma'sum Mohd, op. cit, p. 68. 
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14. Operational 
Mechanism 
15. Investment of 
Funds 
16. Role of An 
Agent 
17. Forfeiture 
18. Bonus 
19. Liability of the 
Operator 
20. Access to 
Capital 
21. Profit/Surplus 
tests i.e. defacto and dejure basis. 
The operational mechanism of 
insurance under common legal 
system is based upon the 
principles of insurance laws and 
interest. 
The investment of funds of 
insurance under common legal 
system can be invested in an 
interest based scheme and can 
also be invested in any scheme or 
project, which may not be 
supported by the Shariah 
principles. 
The agent in insurance under 
common legal system are paid out 
of the paid premiums, by the 
policyholder. 
The paid premiums of the 
policyholders may sometimes be 
forfeited, especially for the breach 
of principle of utmost good faith. 
The insurance company may offer 
bonus or profit in general terms 
only especially with pi'ofit 
policies, there is no exact 
specification with regard to the 
profit sharing in the contract. 
Insurer is liable to pay ckiims' 
according to the policy using the 
underwriting fund and, if 
necessary shareholder's fund. 
Access to share capital and debt 
with possible use of subordinated 
debt. 
Profit is attributable to the 
relying upon the principle of al-
mirath and al-wasiyah.^i 
The operational mechanism of 
Islamic insurance (takaful) is based 
on al-mudarbah financing, which is 
interest free (i.e. sharing in profit & 
losses)32 
The investment of funds under 
Islamic insurance (takaful) shall be 
iiwested in Shariah justified scheme 
and the entire procedure shall 
comply the "guidelines of tlie 
Shariali principles and tlie 
investment returns must not be 
driven by any unethical commercial 
activities.33 
The agent under Islamic 
insurance (takaful) share the 
profits of the company relying 
on the principles of al-
mudarbah.'^ 4 
The paid premiums of tlie , 
participants can for no reason be 
forfeited, even for a breach of 
principle of utmost good faith or 
any other offence or wrong 
committeci by the participant."'^  
The bonus under Islamic insurance 
(takaful) is based on the principle of 
al-mudarbah, tlie ratio could be 5:5 
or 6:4 or 7:3 as agreed between the 
participant and the operator.^ *' 
Takaful operator acts as the 
aciministrator of the scheme and 
pays the takaful benefits from the 
takaful (underwriting fund)."*^  
Access to share capital b\' 
takaful operator but not to debt, 
except for interest free loan from 
operator to underwriting fund.-^ ^ 
Profit is not the objective of die 
31. Ibid, p. 235. 
32. Ibid, p. 67. 
33. Kessar Khaled, op. cit, p. 69. 
34. See Billah Ma'sum Mohd, op. cit, p. 67. 
35. Ibid, p. 283. 
36. See, Kessar Khaled, op. cit, p. 69. 
37. See, Archer Simon, Karim Abdel Alimed Rifaat and Nienhaus Volker (edited), op. cit, p. 
174. 
38. Id. 
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22. Losses 
23. Nomination 
24. Indemnity 
25. Law and 
Regulatory 
Framework 
26. Moral 
Guidelines 
insurance company alone. 
Losses are charged to the 
insurance company 
The nominee in a insurcince policy 
has an absolute insurable interest 
over the policy 
The claim for indemnity may be 
upto the amount mentioned in the 
insurance policy 
Indian Insurance Act of 1938 
Insurer invests premivims 
consistent with profit motive v/ith 
few moral guidelines; hence co-
existence of riba & maysir. 
participants. However if suiplus is 
made, it may be distributed to the 
entitled participants. 
Losses are retained within classes of 
bxisiness written and charged to 
paiticipants.35 
The nominee in a insurance 
policy is a mere trustee."*" 
The claim for indemnity need 
not necessarily be upto the 
amount named in the policy but 
it could extend for the amount 
of the risk to the subject matter.^' 
Sources of law are based upon 
Divine revelations (Holy Quran 
and Hadith), Shariah justified 
statutory provisions and juristic 
opinions (Fatwas) and local 
loans. 
Takaful invests premium in 
accordance with Islamic values 
and Shariah guidelines.^^ 
Table of Comparison between re-insurance under Common Legal System 
and re-insurance (re-takaful) under Islamic Legal System 
Basis of Difference 
1. Principle of 
Working 
2. Role of Operator 
(company) 
Re-insurance 
Under Common law system of re-
insurances companies do not take 
into consideration the legitimacy 
and illegitimacy of dealing or doing 
business because they practice 
commercial insurance with thti main 
motto of earning profits. 
Common law insurance companies 
are originally considered as a party 
in tlie re-insurance contract. They 
practice re-insurance on behalf of 
themselves in order to handle 
Re-takaful 
Under Islamic, system of re-
insurance (Re-takaful) 
companies take into 
consideration the legitimacy 
and illegitimacy of deaHng as 
they are committed to the 
lawful Islamic rules and 
regulations as Shariah laws. It 
therefore practices re-
insurance according to Islamic 
principles. 
Islamic insurance companies, 
on the other hand conclude 
the re-insurance contract as 
agents for the subscribers in 
the co-operative insurance. 
39. See Kessar Khaled, op. cit, p. 68. 
40. See Billah, Ma'sum Mohd, op. cit, p. 235. 
41. Ibid, p. 284. 
42. See Kessar Khaled, op. cit, p. 68. 
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3. Reserve 
4. Supervisory 
Body 
aggravated, self-threatening risks. 
They are obliged by the insurance 
contract to pay compensation when 
the insured risk occurs. The insured 
party only has to pay the insurance 
premium according to the contract. 
Under Common law insurance 
companies keep reserve amount 
from the re-insurance companies 
portion and invest them using 
usury. 
Under common law insurance 
companies pays the amount as 
compensation for damages or as re-
insurance profit commissions as 
well as profits are not subjected to a 
Shariah supervisory Board. 
Because they manage and | 
have a feel for insurance 
operations, they realize that 
the insurance premiums 
collected from the subscribers 
in the insurance will not be 
enough to pay compensation 
for the insured risks when 
there risk occurs. Therefore 
another entity is needed to 
provide protection and 
coverage for subscribers in 
Islamic insurance in order to 
overcome grave risks which 
threaten them. This entity is 
the re-insurance company. 
Islamic insurance companies, 
keep the reserve amounts from 
the reinsurance companies 
portion at the Islamic 
company as a deposit or invest 
them according to Mudharba 
contiact and in lawful Islamic 
ways. The insurance company 
is the Mudarib (partner) and 
the re-insurance company is 
the capital owner. 
Islamic insurance companies 
take into consideration the 
opinion of Shariah supervisory 
Board in its ownership and 
expenditure of money. 
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Conclusion 
To conclude any study, and more so a research work is difficult and 
cumbersome task. I am reminded of the immortal words of famous Greek 
philosopher Socrates who said, "I know nothing except the fact of my 
ignorance". My ignorance may be visible everywhere in this study but it may 
be more prominently visible in this part of work. 
Although both Common law and Islamic law provide adequate 
provisions and guidelines on the principles and practices of insurance, 
nevertheless both legal systems exist in their own respective rival platforms. 
This research is limited to a study of the principles and practices of insurance 
in both legal systems while attempting to discover the actual conflict between 
both systems. Some arguments have also been advanced for creating a 
platform in India to introduce insurance on Islamic lines. 
The foundation of insurance practices adopted by the Common Law 
principles originated in the ancient society of Babylon between about 4000-
3000 BC through the practices of the Contract of Bottomry. Bottomry basically 
revolved around the elements of usury. Ever since insurance practices were 
introduced through the Contract of Bottomry, it revolved around the 
elements of usury and in the history of the Common law of insurance until to 
date there has been no proof that there was ever an attempt at Common law 
to eliminate the elements of usury from its (insurance) practices. 
The sources of insurance at Common law are basically the judicial 
precedents (case laws), relevant statutory provisions or Acts of Parliament, 
customs, relevant literature and specifically the laws relating to contracts and 
liabilities. 
A policy without an insurable interest is like gaming. Hence, in a life 
policy the insurable interest is vested in specific persons, i.e. the policyholder 
himself/herself, spouse, children, ward being under the age of majority, 
employee and so on. 
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As far as the doctrine of uberrimae fidei is concerned, the Common law 
principles require the parties to the policy, to make full disclosure of the 
material facts or matters affecting the policy The full disclosure of the material 
facts or matters may be either moral hazards or physical hazards or both; non-
disclosure of the material facts or matters will render a policy void ab initio. 
The policyholder is under a contractual obligation to pay the regular 
premiums according to the terms of the policy, but the paid premiums may be 
forfeited if there be a breach of good faith on the insured's part. 
In a life policy at Common law, the beneficiary of the insured holds a 
right to make a claim for the whole amount agreed to in the policy, regardless 
of when the risk to the subject matter takes place, so long as the risk occurs to 
the subject matter, any time after the commencement and before the maturity 
of the policy. 
The Common law courts of justice have awarded unlimited damages in 
certain cases, which sometimes exceeded a million dollars. In such awards, 
the; courts of justice seem to be only concerned about the victim, but they do 
not realise that such an award creates another additional victim (i.e. making 
the insurer bankrupt). This may be unfair to the insurer. Such an award of 
unlimited damages may tarnish the fundamental objective of an insurance 
practice which is to sustain mutual co-operation, between the parties. 
Therefore, it has been suggested in this research that if a particular victim 
requires unlimited damages to be covered, he should not rely on a single 
insurer, but should have multiple policies so that they may provide him with 
adequate coverage. It has also been suggested that the courts' powers in 
awarding unlimited damages should be curtailed so that a fair judgment 
could protect society without further prejudice or encouraging unwarranted 
gains. 
The origin of insurance practices has been discovered before the rise of 
Islam, probably even before Prophet Muhammad (PBUH) was born in 570 
CE. It was practiced among the ancient Pivab tribes a's the doctrine of al-
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'aqilah. Later, after the rise of Islam, the Holy Prophet Muhammad (PBUH), 
himself approved of the doctrine of al-'aqilah in one of his judgments given 
against a woman from the tribe of Huzail. Subsequently, the doctrine was 
well organized and practiced during the time of the second Caliph Syyidina 
'Umar (ra). 
The central idea and legal entity of insui-ance practices justified by the 
Sharia'h principles as we see today were first discussed by the Hanafi lawyer 
Ibn 'Abidin in the early 19th Century. As a result, today we are able to 
witness almost 20 insurance companies operating in the contemporary world, 
as justified by the Sharia'h sanctions. 
The sources of Islamic insurance law are the Holy Qur'an, the 
Prophetic sanctions, Ijtihad, analogical sources, the doctrine of masalih al-
mursalah, Fiqh and also relevant literatures, statutes, cases, decrees, rules and 
juristic opinions (fatwa). In other words, the principles of insurance under 
Islamic law are absolutely subject to the approval of the Divine Sharia'h 
sanctions. 
Islamic insurance is operated based on the divine sanction of mutual 
co-operation, solidarity and brotherhood. It is practiced basically, on the 
principles of al-mudharabah profit and loss sharing financing, which is an 
alternative to the interest-based (riba) financing. 
Despite having enough justification to practice insurance under the 
Sharia'h discipline, the Islamic scholars are divided in their views. There are 
mainly three groups who hold their own respective views for and against the 
validity of insurance practices. The first group holds that insurance practices 
are absolutely valid provided that they are free from riba. The second group 
accepts general insurance practices, but rejects the idea of life insurance 
practices. The third group rejects insurance practices entirely. It is sad to note 
that those 'Ulamas who reject the idea of insurance practices, base their 
rejection on the insurance practices operated under the conventional system. 
They should not be just passive on this point; rather they should come up 
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with an alternative solution to it as justified by the Sharia'h principles, so that 
the ^/[uslim Uinmah n\ay not be left in a dilemma. 
The insurable interest in the policy under Islamic law can only be 
determined based on the general principles of faraid. Therefore, the nominee 
in a life policy should be treated as a mere trustee, but not an absolute 
beneficiary of the policy and he is under a duty to receive the benefits under 
the policy and distribute them among the right beneficiaries, based on the 
principles of al-Faraid. 
In Islamic law, the paid contributions cannot be forfeited under any 
circumstances. This is because, if the policyholder commits an offence or a 
breach of good faith, then the policyholder should be penalized for the 
offence by the law, but this punishment does not extend to forfeiting the paid 
contributions. Since, the contributions are paid from the policyholder's 
wealth, they should therefore, be treated as his savings in a financial 
transaction. 
It has also been suggested in this research work that the beneficiary of 
a life policy in Islamic law, has no right to claim the whole amount named in 
the policy but only the total amount of the paid contributions, a share of 
profits, dividends or bonuses according to the company's policy and an 
amount of donation from the company's charitable fund depending on the 
beneficiaries' financial condition. 
It has been suggested that in a general policy the contributions should 
not be regarded as al-tabarru' (donation), but should be regarded as al-
miisahamah (contribution), so that there are no clashes with the fundamental 
teachings of Islamic law. 
In Islamic law, there is no justification for the victim or the insured in 
an insurance policy to claim damages of millions of dollars, against a risk. The 
amount of the claim should be reasonable or justifiable, so that it does not 
clash with the chief objectives of insurance, that is mutual co-operation, 
solidarity and brotherhood 
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Finally, it has been observed that the Takaful operation in Malaysia is 
quite advanced as compared to the rest of the world. For the purpose of 
making the Takaful operation a competitive alternative financial institution to 
the conventional insurance practices, there are many aspects, v/hich need to 
be further developed. 
Possible Suggestions and Recommendations 
Although both Common law and Islamic law provide adequate 
provisions relating to the operation of insurance, there is room in both legal 
systems for amendment and development, both in principle and practice. The 
researcher has made an attempt to analyse both Common law and Islamic law 
insurance practices. 
This section seeks to provide some possible suggestions and 
recommendations for a further development of insurance laws and practice at 
Common law, and also for a further Islamisation of insurance in both 
principle and practice, so as to suit the contemporary world's economy. 
Recommendations for further development of insurance 
practices under Common Law 
1. It is submitted that a transaction involving the elements of interest may 
be regarded as an unfair and unfriendly dealing from several 
ideological and religious points of view. Therefore, it is suggested that 
the elements of fixed interest in an insurance practice should be 
eliminated. As an alternative, the doctrine of profit and loss sharing 
financing technique should be adopted in which the parties concerned 
may share the risk accordingly, in order to meet the original objective 
of insurance practices in sharing responsibilities against risk. 
2. The main function of an insurance policy is to provide material 
security against unexpected risks, that everybody in society regardless 
of age, color, sex or position is at risk. The nature of the risk may be 
different depending on the fate of the individual but they are 
nevertheless at risk. Thus, it is wrong to claim that an adult is at risk 
275 
but others such as minors, infants or foetuses in their mother's wombs 
are at no risk. These groups of Hves too may be at risk, especially to 
their health, care, education, accommodation and food. 
Common law principles provide that the minimum age to buy a policy 
ranges from 10 to 16 and above, while disqualifying the ones who are 
below the age of 10, despite the fact that they may also be at risk. 
It is therefore suggested that the existing principles at Common law 
relating to age should be amended. The amended provision should 
include an infant below the age of 10 and even a foetus in the mother's 
womb should qualify to be insured. The policy may be bought under 
the name of the respective guardian,, who may have the role of 
caretaker on the under-age's policy to enable him to be protected 
against unexpected risks. 
3. The agents and the brokers, directly or indirectly, contribute to the 
promotion of the insurance business. The agents and the brokers 
basically do the work of the insurer. Therefore, it is suggested that the 
agents and brokers in an insurance practice, should be treated as part 
and parcel of the insurer's employees, and they should either be paid 
monthly salaries by the insurer or they should be given a right to have 
a share in the profits and other reasonable benefits of the insurance 
company. In this way, the agents and the brokers should not depend 
for their benefits on the percentage of the premiums paid by the 
insured. 
4. From the experience of insurance practices at Common law, it has been 
discovered that a person nominated by the policyholder in a life policy 
will be the absolute beneficiary after the death of the policyholder. In 
this situation, the nominee will have an absolute material gain over the 
policy without sharing with the other beneficiaries or heirs of the 
policyholder, who are also affected by the death of the policyholder. 
This seems to be unfair to the other legal heirs of the policyholder. 
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It is therefore suggested that the policy of the insured should be 
regarded as part and parcel of his own estate. The nominee in the 
policy should be treated not as an absolute beneficiary, but a mere 
executor or trustee who will receive the benefits under the policy and 
distribute them among the rightful beneficiaries of the insured 
according to the principles of inheritance. This enables all the 
beneficiaries of the insured's estate to be fairly treated. 
5. Under Common law insurance practice, it is a general requirement that 
the parties to the insurance policy must make a fair disclosure of the 
material facts or matters which are relevant to the policy. The duty to 
disclose includes both moral and physical hazards of the subject matter 
of the policy and the policy itself. 
It has already been discussed that the past moral hazards of the 
insured especially in a life policy are immaterial to the policy This is 
because the policy is going to be in force in the future, and furthermore 
an insurance policy is a financial transaction, which should not be 
subject to the insured's past moral behaviour. 
Thus, it is suggested that the duty to disclose the material facts or 
matters in a policy should not include the past moral hazards of the 
insured; rather it should be regarded as irrelevant to the enforcement 
of a policy. 
6. In a life policy at Common law the beneficiaries of the insured hold the 
right to make a claim for the exact amount named in the policy, 
regardless of when the insured dies or how much he has paid as 
premium, so long as the death of the insured is confirmed at any time 
after the commencement of the policy and before the policy matures. 
1 Such a practice under Common law may enable the beneficiaries to 
hope for a gain, instead of seeking for a material security against risk. 
The main objective of insurance practices is to uphold mutual co-
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operation against unexpected risk, but not to provide one with 
unlimited material gain. 
It is therefore suggested that in a life policy the claim of the 
beneficiaries may include the total amovmt of paid premiums, share of 
profits over the paid premiums, dividends or bonus and also an 
amount of contribution from the company's fund to be made in favour 
of the beneficiaries, depending on the beneficiaries' financial standing 
and company's policy. Mutual co-operation will then be sustained in a 
true spirit. It is further suggested that thie amount of contribution from 
the company's funds may be an additional amount to meet the exact 
amount named in the policy, besides the total amount of paid 
premiums etc. 
7. At Common law insurance, the premiums paid by the insured may be 
forfeited in certain situations upon certain grounds. For example, for a 
breach of utmost good faith, the notion of forfeiture may take place. It 
is suggested that a breach of utmost good faith or the commission of 
other offences may require the insured to be punished but this 
punishment should not extend to the insured forfeiting his legitimate 
paid premiums. 
8. At Common law insurance, the No Claim Benefit (NCB) is recognised 
in a general policy. But despite its recognition, the claimant has no 
right to claim it in cash or by cheque, rather it is treated as a partial 
payment for the premium required for the renewal of the same policy. 
It may be unfair to the claimant not to have the right to claim the No 
Claim Benefit (NCB) in cash or by cheque. It is therefore suggested that 
for a fair dealing between the insurer and the insured, the No Claim 
benefit (NCB) should be kept optional at the wish of the claimant. If 
therefore, the claimant wants to take it in cash or by cheque or as a 
partial payment for the renewal of the policy, he should be allowed to 
do so as he wishes. 
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9. The courts of justice at Common law have used their powers to award 
unlimited damages of millions of dollars in favour of the victim, 
especially in accident cases. The courts should not simply use its power 
to make such an award without considering the fact that an insurance 
policy is a policy of mutual co-operation and not for gain, in which the 
victim or insured may be awarded reasonable damages. This will make 
a reasonable balance between the liable party and the claimant, upon 
the principles of mutual co-operation and shared responsibilities. 
It is suggested that the court's powers to award unlimited damages 
should be curtailed. Furthermore, if the victim or insured expects more 
in damages then they should insure their lives through multiple 
poUcies. As an alternative, there should be both private and national 
social security funds from which the insured or victim may seek 
necessary additional fund. This may enable them to maintain their 
future without much difficulty, and they will not depend on a single 
insurer, and the court also should not put an unfair burden on the 
insurer by awarding unlimited damages to the insured. 
Recommendations for further development of Takaful practices 
in the contemporary economic reality 
1. Although Divine sanctions provide necessary guidance on insurance 
practices as justified by the Sharia'h principles, Islamic scholars and 
many Muslims are divided in their views. Some of them oppose the 
idea of insurance entirely, while some oppose it partially. Those who 
oppose the idea of insurance and keep on doing it have not tried to 
come up with an alternative model justified by the Sharia'h principles. 
As insurance plays a great role in providing necessary benefits for the 
Muslim Ummah, especially economic security against unpredicted 
risk, the opponents may oppose the idea of insurance practiced under 
the conventional system. But they should also seriously think of an 
alternative solution for the contemporary Muslim Ummah, especially 
for their economic security against risk. 
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It is therefore suggested that those Islamic scholars and Muslims who 
oppose the idea of insurance entirely without coming up with possible 
solutions, may kindly offer their noble skills or knowledge in coming 
up with an insurance model which is justified by Sharia'h principles, if 
they are unable to do this, they should at least contribute or give their 
fullest support to those who are struggling to come up with a 
comprehensive model of Islamic insurance which suits the 
contemporary Muslim Ummah. 
Although insurance plays a vital role especially in everyday 
commercial life, there is very little literature or research from the 
Islamic perspective which may benefit the Ummah. It is, therefore 
suggested that the Islamic scholars should prepare a constructive 
schedule or plan to spend a portion of their valuable time to come up 
with an alternative model from the Sharia'h point of view. Meanwhile, 
both academic and financial institutions which offer and operate 
Islamic economic systems, may establish research units specifically for 
the development of insurance practices. The activities in such research 
units may include relevant course work, seminars, symposiums, 
conferences and also sponsoring research projects in the various 
aspects of insurance practices from the Sharia'h perspective. 
It is admitted that the insurance practices may provide the Ummah 
with greater benefits, especially in providing economic security against 
unpredicted risk. It is the fundamental obligation of every government 
to provide security for its citizens. No government could deny the fact 
that insurance practices could play a greater role in the economic 
security of its citizens. 
It is therefore suggested that the Muslim governments should take 
insurance practices as one of the fundamental aspects of the respective 
nations. The respective government should make the insurance 
practices compulsory for every citizen. Dr Mohd Daud Bakar has 
already made a constructive suggestion for the Islamic insurance 
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practices (Takaful), which could possibly be made as a mandatory 
financing scheme for the purpose of safeguarding the essential needs of 
the Ummah in the absence of the practices of al- 'aqilah. This may not 
only provide individual material security against risk, but 
simultaneously may ensure economic prosperity for the Ummah. 
4. Quite a number of Islamic insurance companies have been estabhshed 
in several countries, especially in the late 20th Century. Despite such a 
development in Islamic insurance practices, there are so far no 
exclusive written statutes behind these insurance companies passed by 
the Parliaments of respective countries, save Malaysia, which has its 
own written statute, passed by its Parliament in 1984 to govern Islamic 
insurance practices in Malaysia. Even though the Islamic insurance 
companies of the world (except Malaysia) are being governed by some 
rules, decrees, or juristic opinions (fatwa), these do not provide the 
same weight as the statutes passed by Parliament. 
It is therefore suggested that each insurance company should be 
established under the banner of Sharia'h teachings, and should have 
exclusive statutes passed by the legislative bodies of the respective 
countries, which may provide reliable protection to these companies. 
This will also afford stability to the operations of these companies. 
5. It may not be unusual, despite insurance practice being based on 
mutual co-operation, solidarity and brotherhood or shared 
responsibilities against risk, that the parties to an insurance practice 
may, in certain situations, have disputes among themselves especially 
when questions of claims or settlements arise. Such disputes may need 
to be referred to a court of justice for fair judgment between the parties. 
It may not be justified to bring a dispute arising from a Shari 'ah based 
transaction to be settled before a court which is not governed by the 
Sharia'h principles. In other words, a secular court should not try a 
case arising from a Sharia'h based transaction. This is because when 
there is any dispute among Muslims, they must take the directives 
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from Allah and His Messenger for a just settlement. But, how could a 
secular court judge would base its judgement on provisions laid down 
by Allah and Sunnah. This argument is therefore justified by the 
following Divine sanction, Almighty Allah commanded: 
If you differ in anything among yourselves, refer it to Allah and His 
Messenger, if you do believe in Allah and the last day, that is best and most 
suitable for final determination. 
Furthermore, Allah also commanded that if you judge mankind, you 
must judge with adl (justice). Can we expect a secular court to maintain 
al-'adl (justice) in its judgment in the spirit of Sharia'h sanctions? The 
answer is definitely no. Allah says to the effect: 
And when you judge between man and man that you judge ivith justice. 
It is therefore, suggested that countries which have Islamic insurance 
companies should have an independent Sharia'h court, so that the 
cases or disputes arising from the Islamic insurance companies may be 
tried by the respective Shari 'ah courts, with the spirit of 'adl (justice) as 
expected by the Divine sanctions. It is hoped that the disputes arising 
from a Sharia'h based institution will be settled by the Sharia'h courts 
themselves, without having to go before secular courts of justice. In this 
way, the real spirit of Islam may be sustained in dispute settlements, 
arising from insurance practices under the Sharia'h discipline. 
6. Since there are dual systems of insurance practices existing in many 
Muslim countries of the world, there is a higher possibility that some of 
the elements from the conventional insurance practices may be 
involved in the practices of Islamic insurance, due to the rapid 
development of insurance under the conventional system as compared 
to the development under Islamic law. To protect the Islamic insurance 
companies from being involved in their practices with some elements 
from the conventional system, it is necessary to have Sharia'h experts 
as in-house advisers behind each Islamic insurance company besides 
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establishing the required Sharia'h board, whose role should be to make 
sure that all aspects of the operation of the company should not 
involve any element which is contrary to the teachings of Islam. 
It is suggested that every Islamic insurance company, before it is 
established, must have a general provision in the relevant statutes to 
have a supervisory council, comprising only Sharia'h experts. Those 
Sharia'h experts may play an important role in making sure that the 
company operates absolutely on the basis of Sharia'h principles. This 
council may also from time to time, provide necessary consultation to 
the company for further development of insurance laws and practices 
justified by the Shari 'ah sanctions. 
7. There are many Muslims both literate and illiterate, who are still not 
familiar with the idea and significance of insurance practices. Wider 
publicity may provide constructive ideas about the significance of 
insurance practices for those people. It is therefore, suggested that the 
Muslim governments, the Islamic insurance companies and other 
relevant authorities should take the initiative to have a publicity 
campaign through any form of mass media, leaflets, speeches and 
personal interactions to educate the Muslim population. This may 
provide those illiterate and ignorant people with the necessary 
understanding about Islamic insurance practices. 
8. Holding of seminars, symposiums, conferences, summits and 
workshops on specific fields, may contribute to producing different 
categories of literature and also ideas for a particular issue. It is 
believed that should there be constant seminars, symposiums etc. on 
the issue of insurance practices from the Sharia'h point of view, they 
may contribute to a further Islamisation of insurance practices. 
It is therefore suggested that the relevant institutions and Islamic 
insurance companies of today may take the initiative to regularly 
organize relevant seminars symposiums, workshops, summits and 
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conferences for the further development of dynamics of Islamic 
insurance. This will also provide the contemporary Ummah with better 
knowledge and substantive relevant literature for further research and 
development. 
As already been submitted that the insurer in an insurance practice 
should play a role in undertaking the responsibility to provide 
reasonable material security against risk to the subject matter of the 
policy. It is, quite impossible for the insurer alone to provide adequate 
material securities against the risk. To lighten the absolute burden on 
the insurer, the idea of the establishment of re-insurance companies 
occurs. However, despite the existence of numerous re-insurance 
companies under the banner of conventional systems, the Islamic 
insurance companies are not allowed to seek coverage from the 
conventional re-insurer, for the simple reason that the operations of 
conventional re-insurers involve some elements contrary to the 
Sharia'h spirit. In contrast, the operation of insurance under the banner 
of Islamic law is subject to Divine sanctions. 
It is therefore recommended that the respective authorities of Islamic 
insurance companies of the contemporary world, should take an 
effective initiative to establish additional necessary re-insurance 
companies under the banner of Sharia'h principles besides the existing 
five (ATG, ARIL, IIRCO, Best Re and ITRCO). Such an initiative may 
possibly be taken with the co-operation of the Muslim rulers of the, 
countries of the world, and also the OIC (Organization of Islamic 
Conference) to establish them both, at the local and international levels. 
This may enable the Islamic insuranctj companies to seek reinsurance 
coverage through both, facultative and treaty systems from the Islamic 
re-insurers, without involving the re-insurers under the conventional 
principles. 
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